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No. 63——Joun Tuurmonp and others, plaintiffs in error, vs. 
Curssert Reese, defendant in error. 


{J.] The general rule is, that to entitle a creditor to come into equity to obtain satis- 
faction out of the equitable estate of his debtor, he should have first pursued his 
legal remedies to every available extent without being able to obtain satisfaction ; 
yet he may file his bill at once, to set aside fraudulent conveyances made by the 

, defendants in execution with the intent to delay, hinder, or defraud cred- 

: itors; nor is it necessary that there should be a return of “no property tu be 

: found”? upon the execution, where the aliunde proof was full, that all the effects 


2 


} of the defendants were exhausted, except those embraced in the conveyances 
alleged to be fraudulent. 


In Equity. From Jasper Superior Court. Tried before Judge 
Meriwetuer. April Term, 1847. 


It appears from the record, that several persons were indebted 
to Cuthbert Reese, the defendant in error, on divers small notes, 
on which suits were brought and judgments recovered in a justice’s 
court. Pending the cases, the defendants executed mortgages on 
the whole of their property to John Thurmond, the plaintiff in error. 
The fi. fas. issuing from the magistrate’s court in favour of Reese, 
were levied,on the whole of the property, real and personal, 
belonging to the defendants, except five negroes, which were run 
off. The proceeds of the sale, amounting to some sixteen hundred 
dollars, were applied to older executions. Cuthbert Reese, the 
defendant in error, then filed his bill, alleging the foregoing facts 
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and charging that the mortgages were without consideration and 
fraudulent, and made for the express purpose of defeating his debt. 
The bill stated that these mortgages were recorded, but no precise 
sum being set forth in them, purporting to be to secure the pay- 
ment of two thousand dollars “more or less,” purchasers were 
deterred from bidding, not being able to ascertain the extent of the 
lien. Notice was given of the mortgages on the day of sale. 
Besides this, Thurmond had obtained the control of two old exe- 
cutions against the defendants, and by the use of these and his 
mortgages, and by various covinous practices at the sale, he suc- 
ceeded in buying in the property for sixteen hundred dollars, 
which was well worth $8,000 or $10,000; and, by seizing this 
fund with his old jf. fas., he had entirely defeated the complainant 
in the collection of his just claims. These are the material facts 
alleged in the bill. 

The bill prayed that an account might be taken of the actual 
indebtedness of the mortgagors to Thurmond, that the land and 
negroes bought by him might be resold, and that, after discharging 
his demands, the residue might be appropriated to complainant’s 
debt. 

The answer admitted that the property was sold as represented, 
but denied the fraud alleged, or that the sacrifice in the sale was 
attributable to the causes assigned in the bill. 

A re-sale of the property was decreed by two successive special 
juries. 

During the progress of the appeal trial, Reese tendered in evi- 
dence his justice’s court executions. This testimony was objected 
to, on the ground that there was no entry by the proper officer, to 
wit, the constable, that there was no other property to be found. 

The Court below overruled this objection, and to this decision 
the plaintiffs in error excepted, and assigned the same for error. 


F. H. Cone, for the plaintiffs in error. 


R. V. Harpeman, for the defendant in error. 


Mr. Cong, for the plaintiffs in error, made the following points: 
1. That where a person has obtained a judgment in a justice’s 
court, and execution has issued upon such judgment, such judg- 
ment creditor cannot come into a court of equity to have con- 
veyances of lands and slaves set,aside, until there is an entry upon 
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such execution by the proper officer, that there is no personal 
property other than slaves to satisfy such execution. Prince 506. 

2. Before a judgment creditor can come into a court of equity 
to obtain satisfaction of his judgment, he must sue out his exe- 
cution and have it returned nulla bona. 4 Johns. Ch. R. 670, 
687, 182; 1 Paine R. 535; 9 Cowen R. 722; 20 Johns. R. 554; 1 
Paige R. 305; 4 id. 209; 1 P. Wills. 445. 


By the Court-—Lumrxin, J. delivering the opinion. 


The facts in this case, so far as they are material to its proper 
determination, are briefly these : 

Several persons were indebted to Cuthbert Reese, the defendant 
in error, on sundry small notes, on which suits were brought in the 
justice’s court. Pending the cases, the defendants executed mort- 
gages on the whole of their property to John Thurmond. The 
Ji. fas. issuing from the magistrate’s court in favour of Reese were 
levied on the whole of the property, real and personal, belonging 
to the defendants, except five negroes, which were run off. The 
proceeds of the sale, amounting to some sixteen hundred dollars, 
were applied to older executions. Cuthbert Reese then filed his 
bill, alleging the foregoing facts and charging that the mortgages 
were without consideration and fraudulent, and made for the 
express purpose of defeating his debt. The bill stated that these 
mortgages were recorded, but no precise sum being set forth in 
them, purporting to be to secure the payment of two thousand 
dollars “ more or less,” purchasers were deterred from bidding, 
not being-able to ascertain the extent of the lien. Notice was 
given of the mortgages on the day of sale. Besides this, Thur- 
mond had obtained the control of two old executions against the 
defendants, and by the use of these and his mortgages, and by 
various covinous practices at the sale, he succeeded in buying in 
the property for sixteen hundred dollars, which was well worth 
$8,000 or $10,000; and by seizing this fund with his old jf. fas., 
he had entirely defeated the complainant in the collection of his 
just claims. The bill prays,.that an account may be taken of the 
actual indebtedness of the mortgagors‘to Thurmond, that the land 
and negroes bought by him may be re-sold, and that after dis- 
charging his demands, the residue be appropriated to complainants’ 
debt. 

The answer admits that the property was sold as represented, 
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but denies the fraud, or that the sacrifice in the sale was attributa- 
ble to the causes assigned in the bill. 
A re-sale of the property has been decreed by two successive 
special juries. 
During the progress of the appeal trial, Reese tendered in evi- 
dence his justice’s court executions. This testimony was objected 
to, on the ground that there was no entry by the proper officer, to 
wit, the constable, that there was no other property to be found. 
Judge Meriwether overruled this objection, and to this decision the 
plaintiff in error excepts. And it becomes our duty to revise 
this opinion, and to reverse it if it be erroneous. 
[1.] We distinctly recognise the’ rule, that before a creditor can 
come into a cotirt of equity to subject the eqguctable estate of his 
debtor to the payment of his demand, he should have pursued 
his legal remedies to every available extent without being able to 
obtain satisfaction. And for the most obvious reason; why ask the 
aid of chancery to enforce legal process, while there are legal 
assets liable to seizure and salé ¢ 
But this is not the case made by this bill; it is filed to set aside 
fraudulent conveyances, made for the express purpose of defeating 
the collection of complainant’s debt, and to annul a sale in which the 
property of the debtor was sacrificed by the improper use of these 
covinous instruments. The bill makes a clear case of actual fraud, 
and astrong case. A court of equity has therefore jurisdiction in 
remedying the fraud, and Cuthbert Reese comes before it, neither 
appealing to its favour or its discretion, but demanding relief ex 
debito justitia. ' 
The case of the Planters & Mechanics’ Bank vs. Walker et al.,7 
Ala. 946, is precisely parallelin principle ; and the court there say, 
that it is a misnomer to consider and call the thing in controversy, 
the equitable estate of the debtors, for, being in pari delicto with those 
who claim under them, chancery would not entertain a bill in 
their favour, but leave them to adjust as they could the rights they 
set up, without lending its aid. 

“But the right of the creditor to subject property of his 
debtor, fraudulently conveyed, is founded in that principle of the 
common law which enjoins integrity as a virtue paramount to 
generosity, and denounces fraud as incompatible with honesty and 
fair dealing.” 

No doubt the creditor here, as in the case cited, could re-levy 
his execution, and attack those conveyances at law; but the court 
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in our sister State assign a very satisfactory reason’ why ' ey 
should retain its concurrent jurisdiction over this subject. 

“ The right,” says Chief Justice Collier, “to disembatrass’ the 
title before the property is sold to satisfy the judgment, ' is valuable 
to the creditor; if-he were compelled to sell it under execution 
incumbered with a conveyance or lien supposed to be fraudulent, 
comparatively few would be inclined to purchase, and they at @ 
depseciated price. This consideration, apart from all others, is @ 
potent argument in favour of the jurisdiction of equity.” 

The very casé under discussion affords a ning iustration of 
the truth of this doctrine. . 
Let the judgment be affirmed. 





No. 64.—Wituiam L. Wiiwiams, plaintiff in error zs, Tue Stare 
or Georgia, defendant in error. 


[1.] It is a good cause of challenge to a juror, by the State, in a capital case, if on 
being sworn on his voire dire he declares that he has Lapeer prey i ee 
against the infliction of capital punishment. 


[2.] The proper time for challenging, is between the appearance sind eerlexing clin 


jurors. 
[3.] It is irregular-and improper to ask any other questions of a juror, than those 
authorized by the statute, with a view of ascertaining whether he is mpage een 


for favour. 
[4.] arg el Neale Neel ir thn marae a good challenge 
for cause. 


Indictment and conviction for murder, From Richmond Supe- 
rior Court. Tried before Judge Hott. June Term, 1847. 


This cause was tried upon a plea of not guilty. 

After the arraignment was made and the usual preliminary steps 
taken, a panel of forty-eight jurors was presented to the prisoner, 
and several jurors were selected and sworn to try the cause, when 
John Barnes, one of the panel was called, and by the State’s attor- 
ney put upon the prisoner, who required him to be sworn upon his 
voire dire, and examined touching his competency; and having 
answered both questions prescribed by the statute negatively, 

VOL. Il. 58 
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voluntarily stated that he had conscientious scruples concerning, the 
infliction of capital punishment, whereupon the Court below per- 
mitted the State’s attorney to pass said juror upon a challenge 
for cause, to. which the prisoner’s counsel objected, insisting that, 
the scruples so, avowed by the juror, constituted no sufficient 
ground of challenge for cause, and that the State’s attorney could 
not legally object to said juror, after having offered him to. the 
prisoner, 

In the further progress of the selection.of the jury, Shade S. 
_ Pardue, another of said panel, having, been; called, was by the 
State’s attorney sworn upon his voire dire and. examiued touching, 
his competency, and having answered the questions prescribed by 
statute negatively, was asked by the State’s attorney whether or 
not he entertained conscientious scruples concerning the infliction 
of capital punishment; to which he replied that he did, before the 
defendant’s counsel had time to object to the question; whereupon 
the State’s attorney moved that said juror be passed upon a chal- 
lenge for cause, the prisoner’s counsel objecting both to the 
question and the alleged challenge for cause ; when the State’s at- 
tornéy withdrew the’ question. The Court below held that the ques- 
tion was illegal, but nevertheless allowed ‘the challenge for cause, 
the disclosure having been made. 

And in the further progress of selecting the jury, Solomon oy 
Bassford, another of said panel, was called and put upon the pris- 
oner by the State’s attorney, who required him to be put upon 
his votre dire and examined touching his competency. The juror 
having answered the first question prescribed by the statute nega- 
tively, to the second question, “ Have you resting on. your mind 
any bias or prejudice for or against the prisoner at the bar?’ he 
responded, “I fear I have;” when the presiding judge below 
propounded the further question, “ Mr, Juror,-is your bias or 
prejudice against the prisoner, or the-crime?’. To which the 
prisoner’s counsel objected, as unauthorized by law, but the Court 
overruled the objection, and the juror answering that his preju- 
dice was against the crime, was put upon the prisoner. 

To which several rulings and decisions of the Court below, the 
counsel for the prisoner excepted, and assigned the same for error. 








Mutter & Jenxtns, for the prisoner, 


F.iournoy, Attorney General, for the State. 
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Mruter & Jenktns, for the prisoner, made the following’ points: 
That there was error in this, to wit, that the Court decided that 
the State’s attorney was entitled to challenge for cause, a juror, | 
who, aftér having been put upon’ the prisoner by the  State’s “— 
attorney, voluntarily stated that he entertained conscientious crt 
ples concerning the infliction of eapital punishments. « 
; And farther, there is also error in this, that the Court decidea 
that the State's ‘attorney was entitled to challenge’ for ‘cause 
another juror, who stated that he had scruples in’ regard to the 
infliction of capital punishments, in answer to a question pro- 
pounded to him ‘by the State’s attorney om his voire’ dire, addi- 
tional to the questions prescribed ‘by the statute in — vedi 
provided. ‘ 

And further, there is also error in this, that another juror ating 
been éxamined on his roire dire, in manner and form prescribed 
by the statate in such cases made and provided, and not having 
answered the questions in such manner as to establish his compe- 
tency; his honour, the judge, propounded to him a question not 
prescribed or authorized by said statute, and, upon his cnsweér 
thereto, adjudged him competent. 

And farther, there is also error in this, to wit, that two of said 
jurors, to wit, John Barnes and Shade S. Pardue, having been put 
upon their roire dire, and having answered the questions prescribed 
by the statute in such manner as to make them competent, the 
court, for other causes, adjudged them incompetent, and permitted 
the State’s attorney to challenge them for cause, without the 
intervention of triors. 

And cited the following authorities: 1 Coke om Litt. 157, a; 4. 
157, 55 1 Kelly R. 571; Hotchk. 798. , 
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By the Court.—Lomruin, J., delivering the opinion. 


This is a writ of error toa judgment of the Superior. Court of 
Richmond county, whereby the plaintiff in error was convicted of 
murder. 

When the tenire in this case was called, John ‘Barnes, one of 
them, was put upon the, prisoner, who required him to be sworn 
upon his votre dire. He answered both questions prescribed by the 
statute negatively, and then voluntarily added, that he had con- 
scientious scruples against the infliction of capital punishment; 
whereupon the Court permitted the Attorney General to chal- 
lenge said juror for cause, the prisoner’s counsel objecting 
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thereto, and insisting that the juror was competent, notwithstand- 
standing said answer; and furthermore, that even admitting that 
the disclosure which he had made as to: the state of his mind 
disqualified him, still the objection came too late, Shade S. Par- 
due bemg called, was examined upon his voire dire, touching his 
competency, and after answering both of the interrogatories pro- 
pounded. by the act of 1843 in. the negative, he was inguired of 
by,the Attorney General, whether or not he entertained consci- 
entious scruples as to. the infliction of capital punishment. He 
replied that he did, before the prisoner’s counsel had time to 
object to the question. It was moyed in behalf of the prosecution, 
to pass him upon a challenge for cause, and this was allowed 
by the Court, although it was conceded that the inquiry had been 
irregularly made. 

- Solomon L. Bassford, another of said panel, being sworn upon 
his votre dire at the instance of the prisouer, stated that, “he 


feared he, had some bias or prejudice on his mind.” The Court | 


asked the juror whether it was against the prisoner or the crime; 
he answered against the crime, aud he was thereupon pronounced 
qualified. 

To all which decisions of the Court below, counsel for the 

accused excepted. 
[1.] _ The point to be first settled is, whether or not a juror who 
states upon oath, that he is conscientiously opposed to the infliction 
of capital punishment, is competent to sit in a case of murder, 
If he is, the Court below erred in rejecting two jurors, on that 
ground, and it is wholly unnecessary to inquire at ‘what: stage the 
objections occurred. 

No adjudicated case has been produced from England, and it is 
urged that the very fact that there is no instance of such a chal- 
lenge in the books, is conclusive against it; whether this inference 
is rebutted and this silence sufficiently explained by referring to 
the statute of 7th and 8th William III, ch. 21, as having obviated 
all question on the subject in England, by disabling Quakers from 
‘serving on juries, I will not undertake to say. 

The question has been repeatedly made in the State and United 
States Courts, and so far as I am informed, been uniformly decided 
against the competency of the juror. 

In The United States vs. Cornell, 2 Mason R. 91, Mr. Justice 
Story says: “ To compel a juror to sit in such a case, is to com- 
pel him to decide against his conscience or to commit a solemn 
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perjury. Each of these alternatives is equally repugnant to the 
principles of justice and common sense. To insist on a juror’s sit- 
ting in a cause when he acknowledges himself to be under influ- 
ences—no matter whether they arise from interest, from prejudices, 
or from religious opinions—which would prevent him from giving 
a true verdict according to law and evidence, would be to subvert 
the objects of a trial by jury, and to bring into disgrace and con- 
tempt the proceedings of courts of justice. We do not sit here 
to procure the verdicts of partial or prejudiced men, but of men 
honest and indifferent in. causes, This is the administration of 
justice which the law requires of us, and I am not bold enough to 
introduce a practice which corrupts the very sources of justice.” 

In The United States vs. Wilson et al. 1 Bald, R. 83, Coates, 
one of the jurors, being called,’ stated that he had conscientious 
scruples against giving a verdict which in its consequences might 
be the means of taking apvay the life of the prisoner; whereupon 
Mr. Dallas challenged him for this,cause. 

By the Court,—“ If the juror should act according to his decla- 
ration, his conscientious scruples would prevent him from deciding 
according to the evidence and his solemn affirmation, We should 
hold it a good cause of challenge if the question remained unsettled. 
- The challenge is allowed.” 

In The People vs. Damon, 13 Wend. R. 355, Chief Justice Sav- 
age says, “ Such a person is unfit; he has prejudged the question ; 
he has made up his verdict without hearing the evidence, and 
ought to be excluded upon common law principles, It would bea 
solemn mockery to go through the forms of a trial with sucha 
jury, or even one such juror. The prisoner is sure to be acquitted, 
independent of the question of guilt or innocence, It would be a mis- 
nomer to call such a proceeding a trial.” 

The Supreme Court of Pennsylvania, in The Commontoealth vs. 
Lesher, 17 Serg. § Rawle R. 160, say: “ Nor, in our opinion, ought 
any thing short of positive authority induce ‘us to commence a 
practice fraught with so much danger of corruption, in criminal 
trials, as the putting of twelve men upon their oaths and’ solemn 
affirmations, some of them bound by their oaths and by the law to 
say the truth according to the evidence, and the rest of them bound 
as strongly by their conscience to deny the truth, with firmness and 
obstinacy just in proportion to the atrocity of the facts in proof; so ~ 
that the more aggravated the murder, so much more intense 
must be the Struggle between conscience for the law and conscience 
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against the law. One thing only is certain; let the verdict in any 
such case be as it may, it involves a consequence which need not 
be named.” ‘ 

It is true that Chief Justice Gibson dissented from the opinion 
just quoted, and assigned cogent reasons forso doing ; stilf I must 
say, that after examining them carefully, they have failed to con- 
vince me that the majority erred. 

If it were proposed to allow a juror fo challenge himself, or in 
other words to excuse himself from the performance of this or 
any other duty, on account of real or pretended scruples, felt or 
feigned, the argument of the Chief Justice would be entitled to 
great consideration ; for, the precedent being once set, the knave 
and the infidel, as wellas the honest man and the christian, would 
seek protection under it. Indeed, no one can pretend to assign 
limits to the mischiefs that would ensue. Witnesses would refuse 
to testify, and militia-men to muster. 

On the contrary, we hold that every man is bound to do his whole 
duty to the government which protects him, in every situation in 
which he may be placed in life. Hence, it has been often ruled, 
that a juror has no right to challenge himself; and though ‘a good 
cause of challenge subsists, yet if neither party will take advan- 
tage of it, the Court cannot reject him. Bickham vs. Bissant, 
Core R. 220. 

Without citing other cases in support of the principle under 
discussion, we are of opinion, in the language of the tribunal 
last referred to, that the scruples of a juror, whether real or not, 
(for into their genuineness no human tribunal can easily inquite,) 
amounting to a pre-determination to condemn or acquit 4 pris- 
oner, disregarding the evidence or disregarding thé law, if declared 
by the juror or otherwise made known, form a legal ground of 
principal challenge ; and if either side thinks fit to challenge for 
that reason, the cause is sufficient. 

And this conclusion rests upon ‘principle. Does a juror who 
cannot conscientiously convict a man of murder, stand indifferent 
as he’stands unsworn? is he, in the language of Lord Coke, liber 
homo ?—that is, not only free from all bodily bonds, but likewise 
from all mental impediment? is he above all exception ? will he 
impartially hear and examine, and acquit the innocent, and conrict 
the guilty ? will he faithfully carry into effect the true objects of the 
trial by jury? We think not. 

[2.] Next, as to the time when the objections were made. The 
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practice in England and in this State is, for the State first to make 
her challenges. Still, we maintain that the Court committed no 
error in permitting the prosecuting attorney to challenge a juror 
for cause, at any time before he was sworn, 

In. The People vs. Damon, the Court held, thatif it was made 
to appear, even afler a juror was sworn, that he was totally incom- 
petent by reason of having pre-judged the case, that it was not too 
late to set him aside and call another. The rule, however, as . 
stated by Hawkins and other standard writers on criminal law, is, 
that no juror can be challenged by either side without consent, 
after he has been sworn, unless it be for some cause which hap- 
pened since he was sworn. 1 Coke Inst. book 3, ch. 9; 2 Haw- 
kins Pl. Cro. 568; Yelv. R, 24; 1 Chitty Crim. Law 545. This 
last author maintains that the proper time for challenging, is 
between the appearance and the swearing of the jurors. 7. And 
this we take to be the true doctrine. 

In, Beauchamp vs. The State, 6 Blackf. R. 307, one of the excep- 
tions was, that the State was allowed peremptorily to challenge, a 
jeror after he was accepted by the prisoner; and the Supreme 
Court affirmed the judgment, laying down the rule, that .“ either 
party may challenge at any time between the appearance and 
swearing of the jury.” 

To the same effect is the decision in Hooker vs. The State of 
Ohio, 4 Ham. R. 350. The Court say, “For these reasons the 
law has wisely provided, that the right of the peremptory chal- 
lenge ought to be held open for the Joheat possible period, to wit, 
up to the actual swearing of the jury.” 

As to the remaining ground of error, namely, that the Court [3.] 
propounded to one of the jurors a question not authorized by 
the code, for the purpose of ascertaining the nature of his dias, 
we are clear that this practice is irregular. The law allows but 
two questions to be asked the juror by the Court, to test his indi if- 

ference; if either be answered affirmatively, the judgment of 
law is, that there is express favour or express malice, and it is good 
cause of principal challenge; if both answers be negatire, and 
either side would show cause of favour, it must be left to the con- 
science and discretion of triors, to find him favourable or not. 

Inasmuch, however, as,the juror showed himself indifferent [4.} 
between the State and the defendant, by his answer, while we 
repudiate the course pursudd, we cannot reverse the judgment 
which declared him competent. 
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Davis vs. Hunter, 7 Ala. R. 135, is a precedent in point, if 
indeed authority were wanting to establish so plain a proposition, 
that a bias or prejudice against crime constitutes no cause of 
challenge; if it did, it would be impossible to procure a jury in 
any case whatever. I can imagine a case where the individual 
would be so identified with the act, that a bias against the partic- 
ular transaction, would amount to a prejudice against the person 
of the party; but here the idea seems to be, that the juror had no 
more repugnance to this act of violence, than to all others of a 
similar nature; in other words, it was hostility to homicide in 
general. 

God forbid that I should withhold from a prisoner, situated as 
this unfortunate man is, one jot or tittle of his legal rights. He 
is entitled to the whole of them, to the last hair’s breadth, and he 
shall have them. Courts of justice as well as jurors, are bound to 
give to the accused even the benefit of their doubts ; in this case 
we have none; and as the appeal can only address itself to our 
feelings as men, the only response it can receive, is that given by 
Sir Matthew Hale when importuned unseasonably for mercy, “I 
must have mercy on the country.” In such cases we are but the 
ministers of the law—her decrees constitute our justice. 

Judgment affirmed. 











No, 65.—Henry H. Cumming, plaintiff in error, rs. ANN Cum- 
MING, JosepH Ware and others, defendants in error. 


[1.] A mortgagee cannot enforce his mortgage against the property of a subsequent 
purchaser, as long as there is other property of the mortgagor remaining, sufficient 
to satisfy the mortgage debt. He can resort to the property sold only for what 
remains Unpaid of his claim after the other mortgage estate is exhausted. 

[2.] There is no contribution between purchasers with warranty upon good considera- 
tion, in succession at different times, of different parts of the estate of a mortgagor. 

[3.] The proper test to determine the character of an instrument; whether testamen- 
tary or not,.is, does the legal estate in the -Setiniigsnetitiallbld ocvva tetas 
sition, pass by it? 

[4.] Instruments purporting to be deeds, using words of conveyance in presenti, 
founded on a good condition, warranting the title, sealed and delivered in the 
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pre’ence of two witnesses one of whom is a justice of the Inferior court, con- 
veying absolutely to trustees, Ist, for the use of the ggantor during her life, and 
2d, for the use of certain relations in remainder, are deeds, and not testamentary 


papers. 


In Equity. Tried upon bill and answers. Before Judge Mer- 
IWETHER. Richmond Superior Court. June Term, 1847. 


Ann Cumming instituted her bill for foreclosure against George 
L. Twiggs and John P. Eve, executors of Grace Rowell, de- 
ceased, and Henry H. Cumming and Joseph Ware, as trustees. 

The bill charged the following facts. That on the Ist July, 
1833, said Grace Rowell executed a mortgage of certain lands 
and slaves to Thomas Cumming, to secure the payment of a cer- 
tain promissory note; that on the 23d September, 1835, she made 
a conveyance of part of the mortgaged property to said Henry 
H. Cumming, subject to the trusts in the deed of conveyance 
mentioned ; and that on the 29th of the same month, said Grace 
Rowell conveyed by deed another part of the mortgaged property 
to Joseph Ware, subject to the trusts in said last deed mentioned. 
These deeds purported to be founded upon love and natural affec- 
tion for the respective cestuis que trust of Cumming and Ware, as 
well as upon the sum of ten dollars, and warranted the title against 
all persons claiming under the said Grace Rowell. 

The bill further charged, that the note and mortgage had been 
duly transferred to said Ann Cumming, and that a considerable 
sum both of principal and interest still remained due; that said 
Grace Rowell died testate, and that said George L. Twiggs and 
Paul F. Eve were her acting executors. 

The bill further alleged, that the portion of the mortgaged 
property not conveyed by said Grace, was insufficient to discharge 
the mortgage debt, and concluded with a prayer for the foreclo- 
sure of the mortgage and a decree for the sale of so much of the 
mortgaged property conveyed to Cumming and Ware respectively, 
in trust, with that in the hands of the executors, as might be 
sufficient to pay the debt still due. 

Henry H. Cumming answered, admitting the material facts 
alleged in the bill, but insisting that no part of the property con- 
veyed to him as trustee as aforesaid, by said Grace Rowell, ought 
in law or equity to be subjected to the payment of said mortgage 
debt, until the whole of the property included in said mortgage, 
and which remained in the hands of said Grace Rowell at and 
VOL, III. 59 
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after the execution of the deed to him, and which was then undis- 
posed of by her, should have been exhausted by such payment; 
and that the complainant in the bill ought to be decreed to proceed, 
first, against the property in the hands of said Ware, contained in 
his said deed of the 29th of September, 1835, for the satisfaction 
of her mortgage debt. 

The said Joseph Ware likewise answered the bill, admitting 
all the. material facts alleged, but insisting that the instruments 
under which both himself and said Henry ‘i. Cumming claimed 
to have portions of said mortgaged property conveyed to them 
respectively in trust as aforesaid, by the said Grace Rowell, were 
testamentary in their character, and if not, were voluntary con- 
veyances; and that whatever rights their respective cestuis que trust 
derived from them, those rights all accrued at the same time, to 
wit, on the death of Grace Rowell, and had no reference to the 
dates and times of the execution of said respective instruments ; 
and prayed that said Henry H. Cumming and himself, might be 
decreed to contribute ratably, according to the value of the prop- 
erty held by them, to the payment of said mortgage debt. 

The cause was submitted to the jury upon the bill and answers; 
whereupon the presiding judge instructed the jury, that by the 
deeds of the 23d and 29th of September, 1835, Grace Rowell 
conveyed to Cumming and Ware, absolute titles to the property 
conveyed, vesting in them immediately; and that after the execu- 
tion and delivery of said deeds she had no power by any act of 
her’s, to affect in the slightest manner the titles to said property, 
beyond the life estate reserved ; that her whole relation to the 
property was thereby changed, and that after the execution and 
delivery of said deeds, she had but a life estate in the property 
conveyed, whereas before, she had the absolute estate therein ; 
but that notwithstanding the deeds to Cumming and Ware were 
of different dates, and their respective titles to the property thereby 
conveyed accrued at different times, they should be held in equity 
to contribute ratably to the payment of the mortgage debt, in 


' proportion to the present value of the property held by them 


respectively under said deeds; and that said Grace Rowell, by 
said deeds, conveyed nothing more than her equity of redemption 
in the property embraced in each, subject to the reservation of 
her life estate. Decree accordingly. 

To which charge of the Court below, Henry H. ee 
excepted, and assigned for error : 
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1, That the presiding judge charged the jury, that “ notwith- 
standing the deeds to this plaintiff in error, and the defendant in 
error Joseph Ware, were of different dates, and their respective 
titles to the property thereby conveyed accrued at different times, 
they should be held in equity to contribute ratably to the payment 
of the mortgage debt,” and the jury returned a verdict in con- 
formity with said charge; whereas this plaintiff in error says that 
he ought not to be held in equity to contribute any thing to the 
payment of said debt, nor should the property conveyed to him 
be subjected to the payment of the same, until the property con- 
veyed to said defendant, Joseph Ware, shall have been exhausted 
in such payment. 

2. That the presiding judge aforesaid, charged the jury, that 
such contribution should be made ratably in proportion to the 
present value of the property held by each, and the jury found 
accordingly; whereas this plaintiff says, that the contribution, if any 
be decreed, should be ratably in proportion to the value of the 
property held by each at the time of the several conveyances. 


Ww. Law and C. J. Jenxins, for the plaintiff in error. 
F. H. Cone, for the defendants in error. 


Mr. Jenkins submitted and commented on the following author- 
ities : 

Gonrad vs. Harrison, 3 Leigh 432; Gill vs. Lyon, 1 Johns. Ch. 
R. 447; Clowes vs. Dickenson, 5 id. 235, 241, 242; 10 Sergt. & 
Rawle 450; Stoney vs. Shultz, 1 Hill Ch. R. (S. C.) 500; James 
vs. Hubbard, 1 Paige Ch. R. 228; Gouverneur vs. Lynch; 2 id. 
300; Guion vs. Knapp, 6 id. 35; 1 Lomax Dig. 296. 


Mr. Cone, for the defendants in error, insisted, 

1. That when property is mortgaged, and the mortgagor subse- 
quently conveys for valuable consideration to different purchasers 
at different times, the purchasers must all contribute to the pay- 
ment of the mortgage encumbrance ratably, according to the 
value of their respective purchases. 2 Coke R. (new ed.) 30; Sir 
William Harbert’s case ; Vin. Abr. title “ Contribution” (A) 4, 6, 
8, 9, 12,25, 27; 1 Eq. Cas. Abr.113; 1 Story Eq. Jurisp. secs. 477, 
478, 483, 484; 2 id. 1233; 2 Tuck. Com. 49,61; 2 Rand. R. 384; 
7 Mass. R. 355; American Law Mag. April No. 1844, p. 64, 82; 
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4 Monroe R.76; 3 J.J. Marsh. R. 44; 1 Little R. 317; 3 Stewart 
R. 248; 1 Maddock R. 233; 2 Atk. R. 448; 8 Vesey R.391; 1 Lloyd 
§ Gould R.252; 2 Younge & Coll. R. 377; 1 id. 401; Hobart R. 45. 

2. That in the case of volunteers, the foregoing doctrine applies 
with increased force, 1 Rand. R. 322; 1 Hill Ch. R. (8, C.) 
260; 2 id. 210, 213. 








Mr. Law, in conclusion, for the plaintiff in error. 


The counsel for defendants in error insists, that the rule which 
requires contribution between successive purchasers at different 
times of an encumbered estate, is firmly established in England. 
We contest this proposition. 

The case in Broke Abr. Suit. Pl. 12, 13, was decided in the reign 
of Edward III., and under the influence of the feudal policy, viz : 
to preserve the number of «the terretenants, and their capacity to 
respond to the feudal services incident to the lands. This case is 
the only direct authority from the English books adduced. 

Sir William Harbert’s case, (3 Coke R. 12,) when carefully 
examined, does not support the rule. That case announces various 
principles of equity; and, by way of illustration of the right of 
one heir to have contribution from another heir, uses the expres- 
sion, “as one purchaser shall have contribution against another, so 
shall one heir against another.” But as heirs take at the same 
time, the analogy is perfected only by the supposed case of pur- 
chasers who took at the same time. There is no direct adjudication 
on the point at bar in this case ; the point did not exist in thé case. 
These earlier decisions of the English courts were at law, and 
with direct reference to Acts of Parliament with which we have 
nothing to do. 

The later chancery cases establish a different rule. See 1 Ver. 
R. 347; 2 Sch. & Lef. R. 315; Hartley vs. O’ Flaherty, Lloyd § 
Gould R. 216; Averall vs. Wade, ib. 252; 10 Eng. Ch. R. cond. 
498. 

The doctrine stated in 2 Story Eq. Juris., sec. 1233, a 4th ed., is 
not sustained by the authorities there cited for its support, as will 
appear by an examination of the remaining cases. 

The rule established in America charges the land in the hands 
of purchasers in the inverse order of the purchases; and Chan- 
cellor Kent, in Clowes vs. Dickenson, although he refers to Sir Wil- 
liam Harbert’s case, treats the question at bar as res intacta. For 
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the American rule, see 1 Johns. Ch. R. 447; 5 id. 235; 10 Serg. 
& Rawle 453; 1 Hill S.C. R.500; 1 Paige R. 228; 2 id. 300; 8 
Paige R.182, 277; 9 id. 173; 11 Ohio R. 444, 

The rule contended for by the defendants in error, supposes that 
purchasers at different times stand in equali jure, and that equality 
is equity. 

But is it true that their equities are equal? We think not. 

1. It is conceded that there is no equality between the grantor 
and his grantee. Can a subsequent grantee acquire rights which 
his grantor had not ? does he not take, subject to all the equities 
existing between his grantor and prior grantee? But the land of 
the first grantee had been exonerated by the remaining land in 
the hands of his grantor; how, then, shall the subsequent aliena- 
tion raise different equities, and recharge the land that had been 
exonerated ? 

2. The first grantee purchases upon the security which the 
remaining land affords him. He has, to that extent, what is equiv- 
alent to a release from the mortgagee or incumbrancer ; because 
equity will compel the latter to go first upon the unsold land. Can 
the second purchaser, who unites with the grantor to deprive him 
of that security, be considered in equal equity with him? So far 
from it, some of the authorities denounce it as a fraud on the first 
purchaser. 

3. The subsequent purchaser is aware of the condition of the 
jand he buys ; he takes it with his eyes open. Upon what prin- 
ciple can he be said to stand on an equality with the first ? 

4, Shall the fact that his act, combined with the grantor’s, has 
defeated the rights of the first purchaser, or shall a principle which 
defeats all certainty in the rights and title of property, find their 
apology in this strange notion of equality ? 

But even if the equities of these parties were equal, the well 
established maxim, qui prior est in tempore, potior est in jure, enti-" 
tles the first purchaser to a preference, and to exemption from 
contribution. We rest upon this principle. 

We will now consider the American authorities adduced by the 
defendants in error; and we maintain that there is not one of them 
which militates against the rule for which we have been contend- 
ing. We will take them up seriatim, and endeavour to explain 
them. | 
(Here the counsel reviewed and examined the cases.) 

If we have succeeded as to.the question when considered as to 
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purchasers for value, then the inquiry is, can the case at bar— 
a case as between beneficiaries or volunteers—be distinguished ? 
What is therule ? The first purchaser shall be preferred because 
as between him and the grantor there is no equality ; the gramee 
sits as much in the seat of his grantor, as the heir does in that of 
the ancestor, and the act of the grantor and subsequent grantee, 
shall not throw back a burden on the first grantee from which he 
had been discharged. Does not the reason apply in all its force to 
the case at bar? After the deed was executed to the plaintiffs in 
error, was not the remaining property in the hands of Mrs, Rowell 
first liable to discharge the incumbrance? Is not this instrument 
a deed? It has the form of a deed, and may have the effect and 
operation of a deed ; if so, it is not testamentary—that is the test 
of the rule. The reservation of a life estate to the grantor proves 
it a deed ; the legal estate was by this instrument conveyed abso- 
lutely to the trustee—the possession and enjoyment by the present 
cestuis que trust, to take effect after the determination of the life 
interest reserved to Mrs. R. Vested rights and absolute interests, 
irrevocable by the grantor, passed by this instrument. It contains, 
too, a covenant of warranty; shall the grantor be permitted by a 
subsequent sale, to annul and invalidate that covenant? We 
apprehend that this is a strong and decisive feature in this case. In 
the construction of written instruments, the intention must be 
gathered from the instrument and not from extraneous evidence or 
conjectural hypothesis. It was not the mere equity of redemption 
which this deed transferred ; it has been decided by this Court, that 
a mortgage in Georgia is but a security for the debt, the legal title 
remaining in the mortgagor. 1 Kelly R. 193. The rule of the 
interference of a court of equity as between volunteers, seems to 
us to have been misconceived by the argument for the defendants in 
error. We understand it to be, that where the conveyance has 
‘passed, and an absolute interest vested, a court of equity will 
enforce the equitable interests, protect the rights under, and give 
effect and performance to instruments, although the consideration 
has been purely voluntary. 6 Vesey Jr. R. 656; 1 Johns. Ch. R. 
336, 337. 
It is expressly said in Sir William Harbert’s case, that the con- 
sideration for the purchase in these cases, is immaterial to the 
question ; and Chancellor Kent, in Clowes vs. Dickenson, cites this 
principle in that case without objection. It is true that some of 
the reasons in favour of the rule for which we contend apply more 
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strongly in the case of purchasers for value; but there is quite 
enough to establish the same rule, although the cunveyance be 
voluntary. No adjudicated case has been adduced in support of 
a distinction. 


By the Court-—Lumrxin, J., delivering the opinion. 


This cause came on for a hearing before Judge Meriwether, in 
Richmond Superior Court, from which it appeared, that on the 
first day of July, 1833, Grace Rowell gave to Thomas Cumming 
a mortgage on certain lands and slaves, to secure the payment of 
a promissory note for nine thousand dollars, due the first day 
of July, 1836, with interest payable thereon annually. That 
on the 23d of September, 1835, said Grace Rowell made a con- 
veyance of part of the mortgaged property to Henry H. Cum-. 
ming, subject to the trusts in the deed of conveyance mentioned, 
the deed purporting to be founded upon love and natural affection 
as well as the sum of ten dollars, and containing a clause of 
warranty of the title against all persons claiming under the said 
Grace. That on the 29th of the same month, said Grace con- 
veyed by a similar instrument, another part of the mortgaged 
property to Joseph Ware, subject to the trusts in this last deed 
mentioned, That said note and mortgage have been duly trans- 
ferred to complainant, and there is yet a considerable amount of 
principal and interest due thereon. That said Grace Rowell has 
died testate, and that George L. Twiggs and John P. Eve, are 
her acting executors. The bill seeks for a foreclosure of said 
mortgage, and a decree for the sale of so much of said property 
mortgaged as may be sufficient to pay the balance of the debt yet 
due; the estate of said Grace in the hands of said executors not. 
being sufficient for that purpose. 

The defendant, Henry H. Cumming in his answer, admitting 
the material facts contained in said bill, insisted, that no part of 
the property conveyed to him as trustee as aforesaid, by Grace 
Rowell, ought in law or equity to be subjected to the payment of 
said mortgage debt, until the whole of the property included in 
said mortgage, and remaining in the hands of the said Grace 
Rowell at and after the execution of the deed to the defendant, 
and then undisposed of by her, should have been exhausted by 
such payment, and that the complainant should be decreed to 
proceed first against the property in the hands of Joseph Ware, 
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contained in his deed of the 29th of September, 1835, for the 
satisfaction of said debt. 

The defendant, Joseph Ware, likewise admitting all the mate- 
rial facts, insisted that the instruments in writing under which 
both he and the defendant Cumming, claimed to have property 
conveyed to them by Grace Rowell, were testamentary in their 
character, and if not, were voluntary conveyances, and that what- 
ever rights the several cestuis que trust derived from them, those 
rights all accrued at the same time, to wit, at the decease of the 
said Grace Rowell, and had no reference whatever to the dates 
and times of the execution of said respective instruments; and 
prayed that Henry H. Cumming and himself be decreed to con- 
tribute ratably, according to the value of the property held by 
them, to the payment of complainant’s demand. 

The cause being before the jury, the presiding judge instructed 
them, that by the deeds of the 23d and 29th of September, Grace 
Rowell conveyed to Cumming and Ware, absolute titles to the 
property therein mentioned, vesting immediately, and that upon 
the execution and delivery of said deeds, she had no power by 
any act of her’s, to affect in the slightest manner the titles to said 
property, beyond the life estate which she reserved to herself; 
that her whole relation to the property was changed ; that before, 
she had an absolute fee, whereas now, she held only an estate for 
life. That notwithstanding the deeds to Cumming and Ware 
were of different dates, and their titles accrued at different times, 
they should be held in equity to contribute ratably to the payment 
of complainant’s debt, in proportion to the present value of the 
property held by them respectively under said deeds, and that the 
said Grace Rowell, by said deeds, conveyed nothing morethan the 
equity of redemption in the property embraced in each, subject to 
the reservation of her life estate. 

A verdict was rendered by the jury corresponding to said charge, 

whereupon the defendant, Henry H. Cumming, excepted to the 
judgment and charge of the Court, 1st, because he is not liable in 
equity to such contribution, and 2nd, because such contribution, if 
made at all, should not be made in proportion to the value of the 
property at the time of the decree. 
[1.] | The first point to be settled is, whether or not there be any 
fixed and well defined English rule upon this subject ; for if it be 
the law of the mother country, as adopted in this, in 1776, we are 
bound by it of course, whether it be reasonable or otherwise. 

















PRE Rhee + 








Cumming os. Cumming and others. 





It was well remarked, however, by Lord Denman in his judg- 
ment in the House of Peers in Mr. O’Connell’s case, “ that a 
large portion of that legal opinion which has passed current for 
law, falls within the description of ‘law taken for granted ;’ and 
that when in the pursuit of truth we are obliged to investigate 
the grounds of the law, it is plain and has often been proved by 
recent experience, that the mere statement and re-statement of a 
doctrine, the mere repetition of the cantilena of lawyers, cannot 
make it law, ‘unless it can be traced to some competent authority, 
and if it be irreconcilable, to some clear legal principle.” 

It is conceded that where there is a lien upon different parcels 
of land for the payment of the same debt, and some of those lands 
still belong to the person who in equity and justice owes and 
ought to pay the debt, and other parcels of the land have been 
transferred by him to third persons, his part of the land, as between 
himself and them, shall be primarily chargeable with the debt. 
Gill vs, Lyon, 1 Johns. Ch. R. 447; Stoney vs. Shultz, 1 Hill Ch. 
R. 500; Commercial Bank of Erie vs. Western Reserve Bank, 11 
Ohio (Stanton) R. 444; Hartley vs. O’ Flaherty, Lloyd & Gould 
R. 216; Temp. Pi. 19. 

No one seems to dispute that this doctrine is altogether equitable 
and proper as to the original owner;, but if he has sold or trans- 
ferred different parcels of land at different times to different per- 
sons, as incumbrancers or purchasers, the question is, how are 
they to be charged as between themselves? Is the lien to be borne 
ratably between them, according to the relative value of their 
respective estates? or in the reverse order of the liens of the trans- 
fers to them ? that is to say, the land last sold to be first charged 
to its full value, and so backward until the debt is fully paid. 

Judge Story seems to incline strongly to the former opinion, 
and says that the doctrine has been asserted in the ancient as well 
as the modern English cases upon the subject. 2 Story Eq. Jur, 
sec. 1233. And the able editor of the American Law Magazine, 
declares, that the following rules of proportion or contribution, as 
laid down in the Year-Book, and repeated in Sir Edward Coke’s 
Reports, are now firmly established in Westminster Hall. 

“1. That the feoffee of a conusor, or person who has charged 
his land with an incumbrance, may throw the whole charge upon 
the conusor. 

“2. That the feoffees may claim contribution from each other 
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towards the extinguishment of such a charge without regard to 
the time of their respective purchases; and 

“3. That the heir of the conusor, stands in this respect, in the 
place of his ancestor, being liable to all his disabilities, and entitled 
to claim no benefit which the ancestor could not have demanded.” 
3 Amer. Law Mag. 71. 

I would remark, that the only cases cited, are from Broke’s 
Abridgment and Sir Wm. Harbert’s case, 3 Reports, 13 a.; and 
further, that I have carefully and laboriously examined the author- 
ities referred to in support of this doctrine, said to be rooted and 
grounded in the English law, and I must say, with the most per- 
fect distrust of my own opinion when weighed in the balances 
against such fearful odds, that I do not find the doctrine so fixed in 
England as to make it necessarily the law of this Court. Indeed, 
the comments of the learned writer last quoted, show conclusively, 
that to adhere to the precedents from Broke and Coke, would be 
to set up “a misconception of the law, in destruction of the law.” 
Moreover, a rule justified perhaps by the feudal policy in which it 
originated, would be wholly inapplicable to the commercial spirit 
of the present age. 

The case of Hamilton vs. Royal, 2 Schoales & Lefroy, 315, teaches, 
undoubtedly, a contrary doctrine. It is true this is an Irish case, 
but if the decisions of Lord Redesdale (Mr. Milford) are not evi- 
dence of what the law is in Britain, what judges’ are? In this 
case the principle is distinctly laid down, that the second purcha- 
ser takes subject to all the equities to which the vendor was liable, 
and the doctrine as to the exoneration of one estate by another, is 
certainly carried very far. 

So also in Averall vs. Wade, 1 Molloy 567; Lloyd & Gould R. 
252, where a party seised of several estates and indebted by 
judgment, settles one of the estates with a covenant against incum- 
brances, and subsequently acknowledges other judgments, it was 
held that the prior judgment should be thrown altogether on the 
unsettled estates, and that the subsequent judgment creditors had 
no right to make the settled estate contribute. 

While this question then cannot be said to be res intacta, we may 
well conclude that it is res non adjudicata, and that the Courts in 
this State are free to follow either of the rules, untramelled by 
authority. 

Chancellor Kent maintains, that as between several purchasers 
in succession, at different times, there is no equality, and conse- 
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quently no contribution; thus, for instance, if there be a judgment 
against a person owning at the time three acres of land, and he 
sells one acre to A, the two remaining acres are first chargeable 
in equity with the payment of the judgment debt, and that too 
whether the lands be in the hands of the debtor himself or of his 
heirs. If he sells another acre to B, the remaining acre is then 
chargeable in the first instance with the debt as against B, as well 
as A, and if it should prove insufficient, then the acre sold to B 
ought to supply the deficiency, in preference to the acre sold to A, 
because when B. purchased, he took the land chargeable with the 
debt in the hands of the debtor, in preference to the lands already 
sold to A. Clowes vs. Dickenson, 5 Johns. Ch. R. 235. 

Is it Mr. Justice Story who is in the right, and Chancellor Kent 
who is in the wrong on this point? or is it Chancellor Kent who 
is in the right and Mr. Justice Story who is in the wrong? for the 
difference between the two is so essential that doth cannot, we 
apprehend, be in the right. 

‘To my mind, the proposition as enunciated and illustrated by 
the chancellor, is unanswerable, namely, that it cannot be in the 
power of the debtor, by the act of assigning or selling his remain- 
ing land, to throw the burden of the judgment, or a ratable part 
of it, back upon the first purchaser. 

This leading case, and the satisfactory reasoning upon which it 
is founded, is destined to exert a controlling influence over the 
courts of this country. In New York, the principle thus pro- 
claimed, has been steadily and constantly acted on, without ever 
having been doubted or modified, much less overruled, viz., that 
where there is a lien upon different parcels of land for the payment 
of the same debt, and some of these lands still belong to the per- 
son who in equity and justice ought to pay such debt, and a 
portion has been transferred by him to other persons, his land shall 
be first charged, and if he has sold the several parcels at different 
times, they are to be charged in the inverse order of their aliena- 
tions. James vs. Hubbard, 1 Paige R. 228; Gouvernuer vs. Lynch, 
2 id. 300; Gwion vs. Knapp, 6 id. 35; Skeel vs. Spraker, 8 id. 132; 
Patty vs. Pease, ib. 277; Schryver vs. Teller, 9 id. 173. 

In Virginia, up to 1830, their courts had uniformly held, that 
all the alienees of the lands of a debtor, bound by a judgment or 
recognisance, no matter in what order the aliefations were made, 
are bound to bear equally the burden of satisfying the lien by 
mutual contributions pro rata, according to the value of the prop- 
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erty held by each; all being considered as in equali jure, without 
regard to the priority of their purchases. Thweatt’s adm'r vs. 
Jones’ adm’r, &c., 1 Rand. R. 332; Chamberlayne vs. Temple, 2 id. 
400; Beverly vs. Brooke et al., Same vs. Pickett et al., 2 Leigh R. 
442; 2 Tuck. Com. 491, 492. 

But in Conrad vs. Harrison, 3 Leigh. R. 532, this principle, 
which had been considered well settled, underwent the revision 
of the Court of Appeals, and the consequence was a reversal of 
their previous adjudications, upon the authority of the several cases 
“so powerful in their reasoning and so very ably handled ” by 
Chancellor Kent, especially that of Clowes § Dickenson, which 
seemed to have escaped both the bar and the bench, no reference 
having been previously made to them. 

Carr, Justice, in delivering the opinion of the Court in the case 
of Conrad, thus strongly puts the point: “Suppose a man had 
bought a thousand acres of land at the price of $10,000; that he 
had mortgaged it for the purchase money, and had paid all of it but 
$1,000, and another wants to buy a hundred acres of his land ; 
in making his contract, it will not weigh a feather in the scale, that 
the whole tract is still bound for $1,000, while he knows that nine 
hundred acres still remain in his vendor’s hands, liable for this bal- 
ance, before the hundred acres he proposes to buy can be charged; 
he would without hesitation give the full price and pay the 
money, satisfied that the lien could never touch him. But suppose 
the vendee of the thousand acres had sold to different purchasers 
nine hundred acres, and offered the last hundred to another with 
the original lien still on the tract; assuredly his prospects in the 
purchase would be very different; and common prudence would 
induce him to pause till he should see clearly how the incumbrance 
was to be met. It seems plain, therefore, that the successive pur- 
chasers or incumbrancers do not stand im @quali jure, and that 
no one who comes after can call on those before him for contribu- 
tion.” 

It is a little singular that this court, as did Chancellor Kent, 
consider Sir William Harbert’s case, which is invariably referred 
to as the corner-stone of the contrary doctrine, as inculcating these 
very principles of equity, when thoroughly examined and well. 
understood. 

In Nailer vs. Stanley, 10 Serg. §& Rawle R. 450, the Supreme 
Court ,of Pennsylvania quote with approbation the decision in 
Clowes vs. Dickenson, and give in their adhesion to the doctrine. 
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One Vanleer was seised of certain lands and tenements; his cred- 
itors obtained a judgment against him for a large amount; 
subsequent to the rendition thereof, he conveyed a portion of these 
lands to Nailer, and afterwards another portion to Stanley ; the 
sheriff, by virtue of an alias venditioni erponas, issued under said 
judgment, sold the tract of land conveyed to Stanley, which dis- 
charged the debt, and the land conveyed to Nailer was thereby 
exonerated. Stanley brought his action of assumpsit against 
Nailer for contribution. 

Duncan, Justice—“ This is not a case of contribution ; no con- 


. tribution lies between the parties. The plaintiff below could 


neither by audita querela, scire facias, or bill in equity, compel a 
contribution. Why should the second purchaser come in as the 
first? He can stand in no better situation than Vanleer. He took 
the land subject to all the incumbrances against Vanleer; he was 
bound to look to the state in which Vanleer and in which Nailer stood. 
How then did they stand? Excluding this property sold to Nailer, 
there was land enough held by Vanileer to satisfy this judgment. 
In principle, Nailer cannot be called on for contribution. Itis not 
consistent with justice that Stanley should put Nailer in a worse 
state than he stood with Vanleer; or that Vanleer could con- 
vey to Stanley any better right than he had himself.” See also 
Corporation vs. Wallace, 3 Rawle R. 109; Donley vs. Hays, 17 
Serg. § Rawle R. 400. 

This doctrine came under discussion in The Commercial Bank of 
Lake Erie vs. The Western Reserre Bank and others, 11 Ohio R. 
444, and after the most elaborate argument, the Supreme Court 
of that State held, that lands lying under a judgment lien, which 
have been sold to purchasers, must be sold to satisfy the judgment, 
in the inverse order of the dates of the purchases. 

By the Court.— Where debtors sell lands subject to judgment 
lien, they confer an equity upon the purchaser, to exempt what he 
purchases from the burden, until all the other lands subject to the 
lien shall be exhausted. Subsequent purchasers acquire the same 
equity but subordinate to that of older purchasers, because posterior 
tm time.” 

In P. & M. Bank vs. Dundas et al., 10 Ala. R. 668, the same 
principle is distinctly recognised. W.R. Hallett filed a bill to 
foreclose a mortgage on a tract of land, executed to him by one 
Gaggam. Subsequent to the execution of the mortgage, to wit, 
on the 16th November, 1835, Gaggam conveyed a portion of the 
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mortgaged premises to one P. W. Brown; and on the 9th of 
April, 1836, another portion to Burns & Brown & Edmonds; and 
at other subsequent dates, other portions, though to other persons. 
It appeared that the complainants held by a derivative title, under 
the cenveyance from Gaggam to Brown of 16th November, 1835 ; 
and the P. & M. Bank also by a derivative title under the conveyance 
of the 9th April, 1836. The matter being referred to the master, 
he reported, that the portion of the mortgaged property not em- 
braced in any of the deeds aforesaid, should be first sold to satisfy the 
mortgage, and that the property embraced in the other deeds should 
be sold in the inverse order of the sales, viz: that the portion of 
property last in Gaggam’s possession should be first sold. The 
master subsequently declares, that the land held by the P. & M. 
Bank should be last sold ; and this is the portion of the report which 
is alleged to be erroneous. 

“In our opinion,” says Ormond, Sustion, “the objection here 
taken is valid. The leading principle of the decree is, that where 
different parcels of mortgaged premises have been sold at different 
times by the mortgagor subject to the mortgage, the sale for the 
satisfaction of the mortgage is to be made in the inverse order of 
the alienations. If, in this case, the alienees from Gaggam had 
retained the land, no difficulty whatever could have arisen, as the 
sale would have been made in the order of the alienations, commencing 
with the last, if no other fact existed disturbing the operation of this 
equitable principle.” 

Several cases have been cited, which are supposed to militate 
against this doctrine, and among the rest three from Kentucky, 
namely: Hughes vs. Graves, §c. Litt. R. 317 (1822); Morrison’s 
adm’r vs. Beckworth, 4 Monroe R.73 (1826) ; and Poston vs. Ewbank, 
3 J.J. Marshall R. 42 (1829). 

The first of these precedents is undoubtedly in point; mort- 
gaged slaves were sold to different purchasers at different times, 
and the court held that while all the property was liable in the 
hands of the respective purchasers to the demand of the mortga- 
gee, yet as between the purchasers themselves, equity would 
enforce contribution on the principles of equality. It is wor- 
thy of note, that this case was decided at an early period, almost 
cotemporaneously with Clowes and Dickenson, and without either 
argument or authority, as appears from the report. 

In Morrison vs. Beckworth, it is said, “ that when a mortgage is 
made to bear upon purchasers of different parcels from the mortga- 
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- gor, that they are bound to contribute in proportion to the value 


of the share that eacheholds, fixing that value at the date of the 
mortgage; but the bare statement of the facts will show that the 
question of contribution did not and could not arise in the case, 
and that consequently the expression relating to it which fell from 
the court, was the mere,suggestion or obiter dictum of Judge Mills. 

John and Upton Beckworth exhibited their bill, te be relieved 
against two judgments at law of five hundred dollars each, ob- 
tained against them by one Churchill on two notes, executed by 
them to Hugh Morrison. The injunction was dissolved pending 
the bill, as to both these judgments, and was reinstated as to one 
of them by two of the judges of the Court of Appeals, and on 
the final hearing it was dissolved as to that also; but by the decree, 
Churchill was not allowed to take out execution until he entered 
into bond in the clerk’s office, with surety approved by the clerk, | 
conditioned to refund the money, if the lot for which the notes 
were given was ever lost or taken away by any claim superior to 
that sold and conveyed by Morrison to the Beckworths; and to 
reverse this decree, Churchill sued out the writ of error. 

Judge Robertson, in delivering the opinion of the court in 
Poston vs. Ewbank, reiterates the rule, that all who purchase from 
the mortgagor, should be compelled to contribute to the extin- 
guishment of the debt of the mortgagee, in proportion to the value 
of the interest which each holds in the estate, and he cites Stevens 
vs. Cooper, 1 Johns. Ch. R. 430, and Morrison vs. Beckworth, 4 
Monroe R.; but the judge himself declares, that the principle a 
not apply to the case before him. 

And well he might. One Ritchie purchased from Calloway cer- 
tain houses and lots in the town of Winchester, obtained a convey- 
ance and gave to him his bonds for the consideration ; one of these 
bonds having been assigned to Ewbank, he obtained a judgment 
on it, and caused a fieri facias to issue, which was returned “ no 
property.” In the meantime, Ritchie had mortgaged the houses 
and lots to Poston, who had procured a decree for foreclosing the 
mortgage. Before the sale of the property under the decree, 
Evwhank filed his bill against Ritchie’s representatives and Poston, 
asserting an equitable lien on the houses and lots, and praying for 
a sale subjecting the property to his judgment. Poston, the mort- 
gagee, proceeded with the sale, and Duncan and Decreet and him- 
self bought the property, each buying a separate portion of it. 
Poston, in his answer to Ewbank’s bill, alleged that Duncan, Decreet 
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and himself agreed on the day of sale to buy the property, and to 
be each responsible pro rata for the extinguishment of Ewbank’s 
lien, provided it should be enforced; and he therefore made his 
answer a cross bill against Duncan and Decreet, and asked for a 
decree against them to enforce contribution, according to their 
express stipulation to that effect. 

This would be a clear case for contribution independently of the 
agreement, the parties having purchased at the same time, separate 
portions of property to be sure, but all equally subject to the 
equitable lien of Ewbank. 

In the two last of these cases, Stevens § Cooper is adduced in 
support of the opinion thrown out by the court; but that case, as 
well as the previous one in the same volume, of Cheeseborowgh vs. 
Millard, p. 409, relate to a different head altogether of equity 
jurisprudence. They treat of the right of contribution as between 
a mortgagee or judgment creditor who releases a portion of the 
land bound by his incumbrance from its lien, and a subsequent 
purchaser or incumbrancer, of the part not released ; and the rule 
there established is, that the mortgage in such case could only be 
levied pro rata, as the mortgagee could not be permitted by his 
own act, wittingly to jeopardize the situation of one of the gran- 
tees. Pothier has, in his Treatise on Obligations, clearly elucidated 
this doctrine of the Civil law. 2 rol., 61, 62, 63, 64, 65. It rests 
upon the maxim, gui sentit commodum, sentire dehet et onus. 

It is proper to state, that I find that so late as 1842, the courts 
in Kentucky still adhere to their position. In Burk and others vs. 
Chrismen and others, 3 B. Monroe R. 50, the court say, “that each 
subsequent purchaser of a portion of the land subject to the 


express lien against the original vendor, took it cum onere, and was | 


therefore liable to contribution according to the value of his parcel 
when he bought it. 

It is obvious, however, that this question has never been exam- 
ined in any of the cases cited from Kentucky, in a manner suitable 
to its importance. In none of them was it directly made by the 
pleadings, nor treated by the court as cardo causa, the very point 
of the litigation. 

The cases in chancery in South Carolina have been relied on in 
the argument, in behalf of the defendant in error, particularly 
Screven vs. Joyner, Ex’r. &c. and others, 1 Hill Ch. R. 252, and 
Thompson and Wife vs. Murray and Wife, 2 id. 204. Wedo not 
perceive that either of these cases afford any help to that side ; on 
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the other hand, Stoney vs. Shultz and others, 1 Hill Ch. R. 465, 
is a strong precedent for the plaintiff in error. There the counsel 
on the appeal consented to modify the decree, in accordance with 
the leading views already intimated in this opinion. And Judge 
Johnson, in delivering the judgment of the court, says, “I donot 
regard it as depending entirely on the concession of counsel. As 
between the complainants and defendants, the whole is equally 
liable, but amongst the defendants themselves, there is an equity 
which ought to be kept in view. Knowing of the mortgage 
and judgments, the first purchasers must necessarily have looked 
to the residue of the land as a security for the satisfaction of them, 
Every subsequent purchase diminished the amount of this secu- 
rity, and operated as a fraud upon the first purchasers.” 

I deem it a waste of time to examine the case of Taylor & 
Wilson vs. Porter, 7 Mass. R. 354. It is true that Chief Justice 
Parsons in the close of his opinion does state, that when there are 
two or more grantees under the mortgagor, whether severally or 
in common, if either pay off the mortgage the other shall be 
holden to a reasonable contribution; and the judgment was right 
upon the case before him. 

One Uriah Cotting and others, (who afterwards released to Cot- 
ting,) being seised in fee of certain premises, sold them to Taylor 
§ TVilson, who executed a mortgage to secure to the vendor the 
notes given in payment. Taylor 5 Wilson subsequently sold to 
Newhall § Lincoln, who gave them a mortgage of the same lands, 
conditioned to save them harmless from the debt to Cotting. Lin- 
coln conveyed one undivided moiety of the premises to Porter, the 
tenant, who undertook to discharge and pay one half of the pur- 
chase money due to Cotting. Newhall conveyed the other half to 
Robbins & Inman, who undertook to pay the other half of Cotting’s 
debt. Taylor 5 Wilson now sought to foreclose their mortgage 
upon the whole of the land, for the sum of $442 10, remaining 
unpaid upon the original debt. No argument was had, and 
the opinion of the court was, that judgment be rendered for the 
demandants for the afuresaid balance, with the interest. 

Reason, as well as the weight of authority, repudiates the prop- 
osition that purchasers at different times, of property under a lien 
against the vendor, stand in equality as it respects the incumbrance, 
and ‘must contribute proportionably to its discharge. 

“ Does a subsequent grantee,” asks the learned editor of the peri- 
odical heretofore quoted, ‘‘acquire rights to which his grantor was 

VOL. Ill. 61 
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not entitled? If so, to what principle of law or-equity are they to 
be referred ? It would be difficult to invoke any support for the 
affirmative of this inquiry from that system, one of Whose leading 
rules in cases of this kind is, that priority in point of time, gives 
superiority of right; but asthe ground upon which the position 
is maintainable, is supposed to exist in the elementary maxim 
which directs the chancellor, that equality is equity, a prin- 
ciple which would also appear of early adoption by the common 
law, (see the Year-Books cited in 3 Reports, 13 a.) let us see what 
the equality is between grantees at different times of the same 
grantor. , 

“ Part ef a tract of land bound by a judgment or mortgage to 
an extent short of its whole value, is conveyed away, the grantee 
paying the full price, satisfied that the remaining portion is ade- 
quate for the discharge of the incumbrance. The law here would 
place the grantee in precisely the same condition as if he had 
expressly stipulated for, and received a release of, the lien of the 
incumbrance on the portion purchased by him from the creditor 
of his grantor; for if an attempt were maile to levy the debt on the 
land of the grantee, upon a proper application it would be 
ordered to be raised exclusively from the part remaining with the 
grantor. Shall a purchaser, then, confiding in this principle of 
equity which would exonerate him from risk where none was con- 
templated, or if foreseen, left to be provided against by the proper 
working of the law, be placed in a worse situation by the act of 
his own grantor, which he cannot prevent? A subsequent grantee 
has his position clearly defined, and he would buy with his eyes 
open, as to every liability of the land in the hands of the original 
owner. He stands in the place of the person under whom he 
claims; and where is his right as to a division of the burden, 
when he must be aware, that by the operation of the first grant, 
the land remaining with the grantor has become charged with the 
whole incumbrauce? And yet under the authority of the case in the 
Year-books, this inequitable consequence results, from holding all 
the purchasers liable for the charge, in the proportion of their 
respective ownerships.” 

Again. “This construction tends to unsettle the rights of a 
purchaser buying in the confidence of full security, by exposing 
him to loss from events which he can neither foresee nor prevent. 
A construction which at a glance must strike us as leveled at that 
certainty which is the life of the law, demands a more powerful 
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support than that offered by Lord Coke, which, by the bye, is the 
only one which he attempts to give; for it is plain, that the situa- 
tion of the first purchaser is thus made precarious in the extreme. 
As long as his vendor remains seised of the residue of the land 
bound, the first vendee is secure; but by a second conveyance, a 
liability springs up, uncertain in its extent, and on that account 
most harassing, and thus the enjoyment of his estate is impaired 
by a cloud suspended over it, which may at any moment burst 
and pour out, if not destruction, at least considerable damage and 
annoyance. Nor can it be replied, that the first vendee may 
always protect himself at the time of his purchase, by procuring a 
release of the lien on his portion. The incumbrancer may refuse 
to afford him this accommodation; but admitting the practicability 
of obtaining a release—suppose it omitted from negligence or 
mistake—it is precisely for such unforseen cases that the law 
should lay down a correct rule ; for if the agreements between man 
and man comprehended every possible contingency, there would 
be little left for the exposition of the judge. “A powerful motive, 
therefore, derivable either from the reason of the law, or from 
those technicalities which are so interwoven with the principles of 
real property, that they cannot be rooted up without danger to 
the whole trunk of the system, would seem requisite to sustain @ 
rule so illusive in its effects, and so destitute of any thing like 
an equitable operation.” 3 Amer. Law Mag., title Contribution. 

No apology, I trust, is necessary for the length of this extract ; 
if so, my excuse is to be found in the fact, that we are about sol- 
emnly to settle a prominent principle, which merits our most careful 
consideration from its magnitude, as well as the amount involved 
in it, in the. case at bar ; and about which, not only the two mighti- 
est minds of the legal science, but the most reputable courts of the 
country, have come to contrary conclusions. 

Whether we look, then, to the weight of authority, or the rea- 
son of the thing, there would seem to be no equality and no 
contribution between several purchasers in succession at different 
times. 

The only remaining inquiry is, whether there be any difference 
between purchasers for a good and purchasers for a valuable con- 
sideration? ‘From the apparent hardship of this case, I have 
struggled hard to persuade myself that there was; and it is cer- 
tain that there are reasons for the rule which we are about to 
establish, which apply to the one class and not to the other. Still 
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I am unable to suggest a sound legal distinction which would be 
satisfactory to my own mind, for taking donees out of the operation 
of the rule. 

Donees are purchasers. “If I give land freely to another, he is 
in the eye of the law a purchaser, for he comes to the estate by 
his own agreement ; that is, he consents to the gift.” 2 Black. 
Com. 241, “ The title to land is either by purchase, to which the 
act or agreement of tbe party is essential, or by mere act of law.” 
Hargrave 2 note to Coke on Litt. 18,5, “ Estates can accrue only 
by two means, descent and purchase ; which latter word, in legal sig- 
nification, includes every kind of title thereto, except only heredi- 
tary transmissions ; it amounts, therefore, to no more than saying, 
that a man is either by deed, devise, escheat, and the other means 
allowed by law, the first acquirer in his family of the estate in 
question, or else derives it from his ancestors.” 2 Wood. Laws of 
Eng. 150. 

The books make no discrimination between the two, except, 
perhaps, as it regards creditors and Lona fide purchasers. Sir Wil- 
liam Harbert’s case, in the exchequer, put them upon the same 
footing. The second resolution of the court was, “lf land of the 
heir be seized in execution upon a recognisance of the ancestor, 
he shall not have contribution against a purchaser of his ancestor, 
although he came in without consideration, and although the heir be 
not charged as heir, but partly as ¢terretenant ; but one purchaser 
shall have contribution of another purchaser, and one heir against 
another heir, because they are in equali jure.” 

Chancellor Kent, in commenting on this case, says “ the heir 
shall not have contribution against purchasers, for the heir sits in 
the seat of his ancestor; and the rule is the same, though the pur- 
chaser take the land without consideration.” And he cites Harvey 
vs. Woodhouse, 1731 Select Cas.in Ch. 3, 4, S. P. 

Indeed, the very foundation principle upon which the rule rests, 
to wit, that the residue of the property in the hands of the vendor 
or donor, is first chargeable in equity with the burden of the pay- 
ment of the prior lien or incumbrance, protects alike donees as 
well as purchasers for price. And this concession alone would seem 
to be conclusive upon the subject. 

Besides, one of the strongest grounds upon which the rule is 
founded, namely, the harassing uncertainty which would attend the 
tenure of property and which the law so much abhors should the 
opposite doctrine obtain, applies with equal force to volunteers and 
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to purchasers for value. Every gratuity is not a benefit; and one 
might well hesitate before he would consent to receive property, 
especially female slaves at the South, and buy, and sell, and get 
credit upon the possession of it, and be at all the trouble and 
expense of rearing the increase, if he were at last liable to have it 
swept from him by the subsequent acts and alienations of the donor. 
And whether thé intervening space between the transfers be siz 
days or six years, can make no difference in principle. 

I have already said, that as it regards creditors and purchasers 
without notice, the law discriminates between volunteers and pur- 
chasers for money. To be accurate, it may be proper to notice 
another distinction. While the assistance of the Court cannot be 
had without consideration to enforce executory agreements—as for. 
instance the payment of a promissory note from a father to a son— 
still, if the contract is executed, or the legal conveyance actually 
made, though without consideration, the rights of the party in inter- 
est will be protected and enforced. Bold vs. Corbett, Pre. in Ch. 
84; Lechmere vs. Carlisle, 3 P. Wills. 222; Ellison vs. Ellison,’6 
Vesey R. 662; Bunn vs. Winthrop,1 Johns. Ch. R. 337. 

But, admitting that the general rule as between donces and [2.] 
purchasers for valuable consideration, was different, is there not 
that in the present case which would take it out of its operation ? 
The deed to Cumming is dated six days before the conveyance to 
Ware; in it, Mrs. Rowell warrants and obligates herself to defend 
the title to the whole of the property, real and personal, thereby 
conveyed unto the said Henry H. Cumming, his heirs, executors, 
and administrators in trust, &c., against all persons claiming under 
her. Could she, by any subsequent transfer voluntarily entered 
into, defeat the liability thus undertaken? Did it not constitute 
a burden upon her estate? and did not after donees take it cum 
onere ? 

That a guarantor or warrantor is to be considered in the light of a 
debtor, so as to prevent a voluntary alienation of his property, 
there can be no doubt. This proposition was extensively discussed 
and definitely affirmed by the Court of Errors of New York, in 
the case of Van Wyck vs. Seward, 18 Wend. R. 375. “ The 
objection,” says Mr. Justice Bronson, “is, that Van Wyck was not 
a creditor of Seward at the date of the deed, because it was then 
uncertain whether he would ever have a cause of action on the 
covenant, Let us see where this doctrine would carry us. If one 
promise to pay money at a future day, he may pay before the 
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credit expires; and until that time arrives, it is uncertain whether 
an action will ever accrue on the promise. The contract of surety 
only creates a contingent liability ; until the principal is in default, 
it is uncertain whether an action will ever accrue against the 
surety. The drawer of a bill of exchange is only bound to pay it 
upon a contingency which may never happen; and so it is with 
the indorser of negotiable paper of all kinds. The contract of 
indemnity is another case where an action may never accrue upon 
the undertaking. In these and all other cases depending upon 
contract, the person to whom the engagement is made, is as much 
a creditor as though he had a debt in which the right of action 
already existed. There is no reason why he should not be entitled to 
the same protection in the one case as in the other. In the language of 
Chief Justice Mellen, in How vs. Ward, “ Although he cannot 
maintain an action on the contract until it has been violated, s¢i/Z 
he has an interest in the property conveyed, as a fund out of which 
the debt ought to be paid.” 

* The case of Lomas vs. Wright, 2 Myl. & Keene R. 769, (8 Eng. 
Ch. R. cond. 221,) would seem to define accurately the position of 
a covenantee in a voluntary conveyance or settlement. He is 
declared to bea creditor ; not entitled to compete, to be sure, even 
with simple contract creditors for a valuable consideration, but as 
against heirs, &c., he has the right to stand in the place of mort- 
gagees who hare exhausted the fund provided by the testator for the 
payment of simple contract debts, &c. 

Shall it be replied, that both transfers contain a similar clause of 
warranty? That answer is met by the case of Guion vs. Knapp, 6 
Paige R.39. The chancellor says, “if a mortgage is a lien upon 200 
acres of land, and the mortgagor conveys 100 acres thereof to A, the 
100 acres which remain in the hands of the mortgagor is to be first 
charged with the payment of the debt. But if A has subsequently 
conveyed one half of his 100 acres to B, with warranty, the 50 
acres remaining in the hands of A, is in equity first chargeable 
with the payment of the balance of the debt which cannot be 
raised by a sale of the 100 acres which still belong to the mortga- 
gor, or his subsequent grantee, before resort can be had to the 50 
acres which A has conveyed with warranty. And if A conveys 
his remaining 50 acres to C, with or without warranty, that portion 
of the premises is still liable for the mortgage debt, and must be 
sold before resort can be had to the 50 acres previously conveyed 
with warranty to B.” 
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It is plain, therefore, that Henry H. Cumming could have gone 
into equity, as against Mrs. Rowell and subsequent volunteers under 
her; that ber warranty ‘constituted her a debtor to him, and that 
all gratuitous after assignments would be void as against him. 
And if the court in Stoney vs. Shultz were right in holding “that 
every subsequent purchase operated as a fraud upon the first purchaser, 
by diminishing the amount of the security,” how much more true 
is it in the case of voluntéers in the face of such a covenant, and 
with a knowledge of the immense burden impending over the 
estate 1 

There is still another striking aspect in which this transaction 
may be considered. Suppose Cumming aud Ware stood in equal- 
ity in every other respect, time only excepted, would not the 
maxim, gui prior est in tempore, potior est in jure, or where equities 


’ are equal, that which is prior in point of time is strongest, be deci- 


sive of the preference contended for by the plaintiff in error? 
Among equitable incumbrances, I take it, the principle zs not that 
the elder shall serve the younger, but the reverse, the elder shall 
have priority over erery junior. 

In all the legal science there is not a maxim more simple, more 
comprehensive, more frequently referred to by the bench, or cited 
and relied on by counsel in their arguments, than the foregoing. It 
is upon this principle, that where several notes secured by the same 
mortgage are assigned at different times, if the fund arising from 
the sale of the mortgaged premises is not sufficient to pay all the 
notes, the assignees will be entitled to priority in payment in the 
order in which the assignments were made, unless the assignor at 
the time of the assignment, gave a preference to one or more over 
the rest. Priority of right of satisfaction, results, say the courts of 
chancery, as a legal inference from priority of assignment. In other 
words, when equities are equal, the oldest will prevail. Cullen vs. 
Erwin, 4 Ala. R. 452; Bank of Mobile vs. P. § M. Bank of Mobile, 
9 ad. 645. 

Some writers trace to this mazim the right of primo-geniture, or 
the rule of descent which declares that among mules of equal — 
degree, the eldest shall always inherit in preference to the others. 
It is usual, I know, to deduce it from the feudal system; it certainly 
existed in the patriarchal ages. 

The doctrine of occupancy rests upon no better title; so like- 
wise the right of property in treasure-trove, in wrecks, waifs and 


estrays, which being Jona vacantia, belong to the first finder. 
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The whole doctrine of possession—and a vast doctrine it is—and 
all the rights incident to it, and likewise of pre-emption, depend 
upon this important maxim. So, all the preference given to attach- 
ments and other process, which is first executed ; so likewise, the 
whole subject of pledges and hypothecations. Indeed, it may be 
assumed as a general principle, that whenever a question arises as 
to the title to property, it is a mere comparison of dates, the eldest 
always being preferred The only iuterrogatory propounded is, 
when did your right accrue? or, who is prior in tempore? ~ 

But this view takes a still wider range. The empire or sove- 

reignty of a lar_e portion of the earth, is based upon this funda- 
mental maxim. “All mankind,” says Vattel, “have an equal right 
to the things which have not yet fallen into the possession of any 
one; and these things belong to the first possessor. When, therefore, 
a nation finds a country uninhabited and without a master, it may : 
lawfully take possession of it; and after it has sufficiently made 
known its will in this respect, it cannot be deprived of it by 
another.” JB. 1, ch. 18, p. 159. And this is the settled interna- 
tional law of the civilized world. 

Why should it be thought a strange thing, then, that the priority 
in the point of time, in this case, should secure to Cumming a 
preference so interwoven with the whole dominion which we 
claim over externa] things? By no better right do we, and the 
European nations, possess the lands on the American continent, 
and exercise control over the Indian tribes, the former proprietors, 

Before dismissing this case, I will advert briefly to one other 

point glanced at in the argument. 
[3.] It is suggested, that inasmuch as these instruments settle the 
whole of this property to the use of Mrs. Grace Rowell during 
her life, that they do not take effect till her death ; and that con- 
sequently the title under both conveyances accrued at the same 
time. I am aware that this suggestion has not been deemed wor- 
thy of a place among the points made by the defendants in error. 
Still it is put forth as one of the grounds in the case, and relied on 
by counsel in the argument. . 

Now, if this be correct, these instruments are not deeds, but 
wills, What then is their true character? The test for deter- 
mining in cases of this description, whether an instrument be 
testamentary or not, is this, does the legal estate in the property whieh 
is the subject of disposition, pass by it] ? Ifthe legal estate passes 
at the time of execution, it cannot be a will. 
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In Tompson vs. Browne, 2 Myl. §& Keene R. 32, the case of the 
Attorney General vs. Jones, 3 Price R. 368, decided in the Court of 
Exchequer, was cited. In that case, three judges out of four held, 
that a settlement, by which the grantor reserved to himself the 
dividends of certain stock for his life, with limitations to take 
effect upon his decease, and a power of revocation, was substan- 
tially a testamentary paper. 

By the Master of the Rolls. “ The decision in the Attorney 
General vs. Jones, seems to have proceeded upon the ground, that 
under the circumstances of that case, nothing passed from the maker 
of the instrument so as to entitle any other person to interfere 
with his property in his lifetime. If there be any thing in that 
decision to support the notion, that where a person by deed settles 
property to his own use during his life, and after his decease for 
the benefit of other persons, a power of revocation reserved in 
such a deed alters the character of the instrument, and renders it 
testamentary, I can only say that, if this were law, a great 
number of transactions of which the validity has never been 
doubted, would be liable to be impeached.” . 

Both of the instruments here took effect eo instanti upon the [4.] 
execution, with postponement of possession on the part of the 
donees. They purport to be deeds; they use words of conveyance 
in presenti ; they are founded upon a good consideration ; they war- 
rant the title; they are sealed and delivered in the presence of 
witnesses, one of whom is a notary public, and another a justice of 
the Inferior court of Richmond county; they convey absolutely to 
trustees for certain purposes; 1, to the use of the grantor during 
her life ; 2, tothe use of her relatives therein named in remainder; 
they are deeds, then, to all intents and purposes, and the right to 
the property thereby conveyed, took effect immediately. 

In every view, then, which we have been able to take of this 
case, the judgment below must be reversed. Reason, as well as 
the main current of legal adjudications, are against it. 

Judgment reversed.- 


VOL. Ill. 
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No. 66.—Vatentine Wavker and others, plaintiffs in error vs. 
Tue Bank or Aveusta, defendant in error. 


[1.] The act of 1836, making the certificates of notaries public, evidence of the facts 
stated therein, not only makes them prima facie evidence of the non-payment of 
a note, but evidence of notice also, when so stated in the certificate under the 


hand and seal of the notary. 


[2-] The statement of the notary in his certificate, that he had deposited in the post 
office notices addressed to the indorsers at their respective places of abode, held 
prima facie sufficient to make out the pleintiff’s case, without stating the partic- 
ular place to which the notices were addressed. 


[3.] Where indorsers of a promissory note resided in the county of Richmond, the one 
seven and a half, and the other twelve miles from the city of Augusta, and were 
in the habit of receiving their letters and papers at the Augusta post office, at 
least once a week, held, that notices of the dishonour of the note, deposited in 
the Augusta post office, addressed to them, was sufficient, to make them liable, 
although there was a post office at the Richmond Factory, nearer to them than 
the office at Augusta. 


Assumpsit. From Richmond Superior Court. Tried before 
Judge Hott. June Term, 3847. 

This cause was predicated upon a note of Thomas Glasscock, 
payable to, and indorsed by the plaintiff, jointly with one James 
Wood, deceased, and others, and discounted by the Bank of Au- 
gusta. The plaintiffs in error, who were defendants below, pleaded 
non assumpsit. 

Upon the trial, after the introduction of the note, the counsel 
for the plaintiff offered as evidence of demand of payment, and 
notice of non-payment to the defendants, the certificate of pro- 
test of Robert Clarke, a public notary. The counsel for the 
defendants admitted that the certificate of protest was sufficient 
evidence of demand and refusal of payment, but insisted that it 
was no evidence of notice, both upon the ground that the act of 
1836 did not authorize its admission as evidence of that fact, and 
that the notary did not state the places to which he sent the notices. 

The following is the statement contained in the protest ; 

“ ] then on the same day” (the day of demand and refusal) “ de- 
posited in the post office notices of non-payment for each of the indor- 
sers, addressed to them at their respective places of abode.” 

The Court below overruled the objection, and received the 
protest as evidence of notice to the defendants, so far as the same 
was stated therein. 
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In the further progress of the cause, Clarke, the notary, was 
himself sworn as a witness on the part of the defendants, and 
after proving notice to the other defendants, testified that the noti- 
ces to Walker and Rhodes were deposited by him in the post office 
at Augusta, not addressed to them at any post office, they being itt 
the habit of receiving their letters and papers at the Augusta post 
office. It was further in proof by other witnesses, that Walker 
lived seven miles and a half from Augusta, and Rhodes twelve 
miles from Augusta, both in Richmond; that there was a post 
office at the Richmond Factory within two miles of one of them, 
and three miles of the other; that they each took a weekly paper 
published in Augusta, (which was deposited in the post office 
there,) and called at that office when they came to town, and 
sometimes sent there for their letters and papers, ae or sending 
at least once a week. 

Upon this evidence, the defendants contended that the notice 
was insufficient to bind them. The Court below decided to the 
contrary, and so charged the jury, who rendered a verdict against 
them. 

To which decisions and charge of the Court below, the defend- 
ants excepted, and assigned the same for error. 


Mituer & Cone, for the plaintiffs in error. 
Govutp & Cumming, for the defendant. 
Mr. Miter, for the plaintiffs in error, made the following points: 


1. The protest of the notary was no evidence of notice, the 
giving of notice not being an official act. Hotchk. 589; 2 Johns. 
R. 204; 2 Hill N. Y. R. 227. 
2. The protest as evidence of notice is insufficient, inasmuch as 
it does not state the places to which the notices were addressed. 
3. The notices to Walker and Rhodes deposited in the post 
office at Augusta, were insufficient to make them liable. 


Mr. Govt, for defendant in error. 
I. It is conceded, that, at common law, the notary is not bound 


to give notice ; and so far, the act is not official. Morgan vs. Van 
Ingen, 2 Johns. R. 204; 2 Hill R. 227. But, 
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1. Notice given by the notary binds the indorser because the 
notary is authorized to give it. Bayley on B. 164; 18 Johas. R. 
230; 3 Conn, R, 489. 

2. The Statute of Georgia gives full effect to the notice, and 
makes the protest evidence of it. See words of the act, Hotchk. 
589, sec. 82, 

As to the construction of this act : 

First—The old law—the mischief—and the remedy. 

By the old law, such protests were not evidence at all on prom- 
issory notes. 

The mischief was the inconvenience of requiring the notary’s 
personal ‘evidence in the first instance. A 

The only remedy was to dispense with such evidence. But if 
the notar'y must come in to prove notice, cui bono dispense with 
his evidence to prove demand ? 

Again—the statute does not expressly make the protest evidence 
of demand, but only of non-payment. * Would the legislature have 
passed the law for such a purpose? If it would, it would legislate 
in-vain, which is contrary to oe first principles of construction. 

Again—aAll legislation is in reference to the state of things then 
existing. The practice of notaries to statethe fact of notice in 
their protests, was well known and uniform. The legislature, 
then, intended to provide for it. 

Again—The act of 1822 made the first provision on this subject. 
The only doubt, under this law, arose on the words, “ where such 
certificates Sc. are required by law.” The act of 1836 merely 
omitted these words. Daws. 209, 210; Hotchk. 589, sec. 82. 

Contemporaneous exposition, and uniform construction since, 
support this view; and a contrary decision would make the act of 
1836 a dead letter. 

All abuse is guarded against, by requiring the protest filed at 
the first term, and authorizing the examination of the notary. 

Second.—A corresponding statute in South Carolina, makes the 
' protest evidence of notice, but says nothing of demand. Holden, 
that it was good evidence of demand, under the statute. Dob- 
son vs. Laval, 4 McCord R. 57. 

II. If the protest be evidence of notice, the facts stated in this 
case are, prima facie, sufficient. 

Notices are stated to have been mailed, directed to the parties 
at their respective places of abode. 

Notices addressed to indorsers “ at their respective residences,” 
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are conceded to be valid. The notary says they were so addressed. © 
The residence of a party is a question of fact, not of law. Prima 
facie, this protest must be taken as true. Suppose the notary, 
testifying in person, had used these very words only on the direct 
examination, need the plaintiffs have gone further? Cross exam- 
ination would have shown to what places they were directed ; and 
here, the defendant below had the privilege of further examina- 
tion, and exercised it. 

But, for the purposes of this argument, it is immaterial whether 
the statement in the protest was sufficient or not, or whether it 
was admissible at all, or not; for the admission of improper evi- 
dence is no ground for a new trial, where the same facts are proved 
by other testimony, and @ fortiori, where they are ultimately not 
disputed. Georgia Decisions, II, 22, 121; 1 Kelly R. 580, 

Here the notary was. examined, proved the whole case, and 
stated how the notices were directed. 

It is on his testimony that the facts appear on which the last 
ground of error is founded, viz., that 

IiI. The notices to Walker and’ Rhodes were insufficient. 

They were deposited in the post office in Augusta, directed to 
that office, where these parties usually received their letters and 
papers, calling or sending there once or twice a week, though 
another office (Richmond Factory) was several miles nearer to 
each of their dwellings, than that in Augusta. 

Now, it is never necessary to show actual notice to an indorser, 
in order to charge him; for, though he is entitled to notice in 
order to protect himself, if reasonable diligence is used to give him 
notice, he is bound. 

E.G. 1. Notice sent by mail is good, whether received or not. 

2. If his residence could not be ascertained, after reasonable 
inquiry, notice is excused. Chit. B. 486; 12 East, 433. 

3. Notice sent to the wrong place is good, if, on reasonable 
inquiry the holder was led to suppose the party lived there. 
Chapman vs. Lipscombe, 1 Johns. R. 294. Reid vs. Paine, 16 id. 
218; Bank of Utica vs. Davidson, 5 Wend. R. 588; Ransom vs. 
Mack, 2 Hill R. 592. . P 

Again—If no mail, notice may be sent by any ordinary convey- 
ance, or by private hand. 

The principle clearly is,that the holder is only required to place 
his notice in such a course of being forwarded, as is most likely 
to reach the indorser in the shortest and surest reasonable manner. 
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Why is notice by mail allowed at all? Because the indorser 
regularly calling for letters at his usual office, is likely to receive 
it soonest in that way. 

The office to which the notice is directed, must be that at which 
the party usually receives his letters. Per Spencer, C. J. Reid vs. 
Paine, 16 Johns. R. 221; 4 Wend. R. 328; Story sec.297; 3 Kent 
107. 

And this is the principle of every decided case, except those in 
which the indorser, living in the same place, was entitled to per- 
sonal notice. 

Now here, the parties could not claim personal notice. The 
very objection that another office was nearer to them, presupposes 
notice by mail to have been good ; but, would notice sent to the 
Factory, have availed? There was no proof of their receiving 
letters there—and de non apparentibus, $:c.—especially as the fact, if 
existing, could so easily have been proved. Notices sent to the 
Factory, could not, on any reasonable calculation, have reached 
either party as early, or as surely, as if directed to Augusta. Such 
notice, then, would have been held insufficient, on the ground that 
they did not uswally call at that office for letters. The rule must 
work*both ways. 

Notice dropped in the office where the party lives, is good, if 
there be a regular penny post. 3 Kent. 107; not so where there 
is no penny post. Why? because reasonable diligence would 
give it to him in person, or leave it at his house, as the surest 
means of notice. It is not even pretended in this case, that the 
notary was bound to go or send thirteen miles, to give notice at the 
indorsers’ dwellings. Such trouble never was required. See 1 
Peters, 584, ( Thompson, J.) 

In Ireland vs. Kip, 10 Johns. R. 490, the indorser‘lived within 
the city limits. 

In Barber vs, Hall, 1 Mart. § Yerger R. 183, the notice was left 
at an office which the indorser “ seldom visited.” p. 186. (1827.) 

This report cites a case from 3 Littell, 498, which we cannot 
refer to. For ought that appears, the indorser lived in the same 
town. 

In Clay vs. Oakley, 3 Louis. cond. R. 480, we have an inge- 
nious lemma, perfectly satisfactory to the court, which amounts 
simply to petitio principii. (1826.) 

MecCrummen vs. McCrummen, tb. 489, ruled by the same judge. 
(1826.) 
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Laporte vs. Landry, ib.576. Same judge says, ‘‘the post office 
affords a safe means of conveyance, but nota place of deposit 
for letters.” (1827.) 

This is a mere play upon words. 

Louisiana Bank vs. Rowel, 4 id. 37. Here defendant lived only 
three miles from the office—as in Ireland vs. Kip—and the court 
was bound by its former decisions. (1828.) 

Ransom vs. Mack, 2 Hill R. 587. (1842.) The court is governed 
by the above decisions, and was bound by Ireland vs. Kip. But 
the judge says, that the mail “ arrangements” are more important 
than “corporate limits,” in fixing the rules of notice. p. 591. 
Now, in our case, the “ arrangement” was, that the parties called 
for their letters at Augusta. wr’ 

Finally—We have cases in point. 

Bank of Columbia vs. Lawrence, 1 Peters R. 578, (1828,) (sub- 
sequent to all those contra, except Ransom vs. Mack.) 

Jones vs. Lewis,8 Watts & Serg. R. 14. (1844.) 

Foster vs. Sineath 2 Rich. R. 338, (1846,) and these two are the 
latest cases of all those cited. 


Mr. Henry H. Cummine, in conclusion for the defendant in 
etror, contended : 


1. That the giving of notice of the non-payment of a promissory 
note, when done by a notary public, is an official act; and by the 
statutes of this State, his protest in relation thereto is made prima 
facie evidence of the facts therein stated. Acts of Gen. Ass. 1822, 
pam. p. 57; ib. 1836, Hotchk.589; Brook Sol. Not. as referred to in 
Am. Jurist, vol. 7, 347; Bank of Utica vs. Smith, 18 Johns. R. 230, 
240; Brown vs. The Philadelphia Bank, 6 Serg. § Rawle R. 484, 
487; Stewart vs. Allison, ib. 324; Jenks vs. Doylestown Bank, 4 
Watts & Sergt. R. 505; Dobson vs. Laval, 4 McCord R. 57. 

2. That to make a notarial protest stating the giving of notice, 
prima facie evidence that such notice was given, it is not necessary 
that the protest should state the name of the place to which the 
notice is sent. Jenks vs Doylestown Bank, Watts & Sergt. R. 507. 

3. That even if protest was illegally admitted, the notary him- 
self having been subsequently called and examined, and furnishing 
proof sufficient to justify the finding, this Court will not send the 
cause back for a rehearing. McCleskey’s adm’r. vs. Leadbetter, 1 
Kelly R. 551, 556 ; Stephens et al. vs. Crawford, Gov., tb. 574, 580. 
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4. (Covering 3d ground of plaintiffs in error.) That the 
deposit of the notices of non-payment for the indorsers Walker 
and Rhodes, in the post office at Augusta, to which they usually 
resorted, and were they received their papers and letters, was suf- 
ficient notice to fix their liability ; and that the position assumed 
by the plaintiffs in error, that the post éffice, while it affords a 
safe means of conveyance, is not a legal place of deposit for 
notices of non-payment, is unsupported by argument or law. 
Bank of Columbia vs. Lawrence, (1828) 1 Peters R. 578; Jones vs. 
Lewis, (1844) 8 Watts & Sergt. R. 14; Foster vs. Sineath, (1846) 
2 Rich. R. 338. 


Mr. Cone, in conclusion, - the plaintiffs in error, made the fol- 
lowing points : 


1. That by the English law, notice of the non-payment of a note 
could be given to an indorser, by leaving it at his dwelling, at his 
office or place of business, by transmission by mail, and by notify- 
ing him personally. If not done in one of these ways, it was not 
available to charge the indorser. 3 Kent Com. 107; 10 Johns. R. 
490. 

2. That in the present case the indotsers were not notified in 
either of the foregoing ways, and were therefore discharged. 

3. That in those States where it has been decided that leaving 
@ notice at the post office, not to be transmitted by mail, was suffi- 
cient, the courts did not pretend that they were ruling according 
to the English law, but were prescribing a new rule. 1 Peters 
R.581; 2 Rih. R.338; 8 Watts & Sergt. R. 14. 

4. That the Court was bound to decide according to the English 
law, and not to follow or adopt a new rule not sanctioned by that 
law, but unknown to it. ° 


By the Court—Warner, J., delivering the opinion. 


The plaintiffs in error have filed upon the record in this case, 
three assignments of error to the decision of the Court below. 

First, that the protest of the notary was improperly admitted as 
evidence of notice, the giving of notice not being an official act. 
[1.] The Act of 26th December, 1836, amendatory of the Act of 
1820, declares, “ From and after the passage of this act, the cer- 
tificates, protests, and other acts of notaries public, under the hand 
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and seal of such notary, in relation to the non-acceptance of any 
bill of exchange, draft, or.other order, made for the payment of 
money or other thing, and also in relation to the non-payment of 
any bill of exchange, draft, order, bond, or note, for the payment 
of money or other thing, shall be deemed and received by the sev- 
eral courts of law and equity in this State, as sufficient prima facie 
or presumptive evidence of the facts therein stated, without any 
other or further proof: Provided always, that nothing in this act 
shall prevent either party, plaintiff or defendant, from having the 
benefit of the testimony of such notary, should they deem it neces- 
sary; and provided also, that the party relying on such notarial 
act, shall at the first term file in the court either a copy or the 
original of such protest or other acts.” Prince 215. 

It is objected, that the statute does not make the certificate of 
the notary evidence of notice, although it is made evidence of non- 
payment; and it is insisted that the giving of notice is not an 
official act. It is true the act does not in express terms declare 
that the certificate of the notary shall be evidence of notice; 
but the statute does declare, that the certificate of the notary shall 
be presumptive evidence of the facts stated therein, in relation to the 
non-acceptance of any bill of exchange, and also in relation to the 
non-payment of any bill of exchange, draft, order, bond, or note, 
for the payment of money or other thing. The legislature must 
be presumed to have known the law relating to the non-payment 
of promissory notes, and the steps necessary to be taken to fix the 
liability of the indorser, for they were legislating upon that very 
subject matter. 

The giving ‘of notice to the indorser has a very intimate relation 
in the eye of the law, to the non-payment of the note by the 
maker, in order to hold the indorser liable for its payment; and 
the act declares that the certificate of the notary shall be presump- 
tive evidence of the facts stated therein, in relation to the non-pay- 
ment of the note. To hold the indorser liable in law for the 
payment of the note on the non-payment thereof by the maker, 
the giving of notice is a relative part of the duty of the holder, 
which necessarily follows from a demand and refusal. 

The giving of notice, then, may be considered as coming within 
the intention of the legislature, when it has declared that the cer- 
tificate of the notary shall be presumptive evidence of the facts 
stated therein, 7m relation to the non-payment of a promissory note. 
But independently of this view of the question, when we take into 
VOL. III. 63 
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consideration the old law, the mischief which the legislature 
intended to remedy by dispensing with the testimony of the notary, 
added to the fact of the contemporaneous construction which has 
been given to this statute by our courts, we have no hesitation in 
declaring, as our judgment, that upon a fair construction of the 
statute, it was the intention of the legislature that the certificate 
of the notary should not only be presumptive evidence of the non- 
payment of the note, but also presumptive evidence of notice 
to the indorser. The legislature intended to make the acts of the 
notary, so far as relates to the non-payment of promissory notes, 
including the notice thereof to the indorser, oficial, when certified 
under his hand and seal, in the manner prescribed by the act. 

[2.] The second ground of error assigned is, that “ the protest 
of the notary was improperly admitted as evidence of notice, inas- 
much as it did not state the places to which the notices were 
addressed.” 

The notary states in his certificate, made a part of the record, 
that on the same day of the demand and refusal of payment by 
the maker, “ he deposited in the post office notices of non-payment 
for each of the indorsers, addressed to them at their respective 
places of abode.” ; 

The Act of 1836, as we have already seen, makes the certifi- 
cates, protests, and other acts of notaries public under their hand 
and seal, prima facie or presumptive evidence of the facts therein 
stated, in relation to the non-payment of a promissory note. The 
notary states that notice of non-payment was deposited in the post 
office, addressed to the indorsers at their respective places of abode. 

This statement of the notary must be taken as prima facie true, 
and the notices directed where the law requires them to have been 
directed. The law required the notices to be directed to the 
indorsers, at their respective places of abode, if known, or to such 
places as they would be most likely to receive them, in the shortest 
and most practicable manner. The argument is, that the notary 
should have stated the particular place to which he addressed the 
notices. 

The Court must look at the facts stated by the notary in his cer- 
tificate, and pronounce the law arising thereon.. The facts are, 
that the notices were addressed to the indorsers at their respective 
places of abode. This address, in our judgment, was a compli- 
ance with the law, and made out a prima facie case for the plaintiff 
under the statute; the defendants having the right to controvert 
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the facts if they thought proper to do so, by examining the notary 
as a witness; and for this purpose the act requires the certificate 
of the notary to be filed at the first term of the court, The notary 
has, in our judgment, stated the place.to which the notices were 
addressed, and that place is, the abode of the indorsers. We are 
to understand that the notary did his duty, that he knew the resi- 
dence or abiding place of the indorsers, to which he states the 
notices were addressed. 

Would the evidence have been any more satisfactory if the 
notary had stated that he had addressed the notices to a particular 
place, without stating that that particular place was the abode of the 
defendants ¢ On having stated the particular place to which the 
notices were addressed, had he also added that such particular 
place was the abode of the defendants, which part of the state- 
ment would have made the notice available in law ? the statement 
of the particular place, or the statement of the notary that the par- 
ticular place was the abode of the defendants? We are bound to 
take the statement of the notary as prima facie true, that the notice 
was properly directed to the indorsers, at their respective places 
of abode—that fact being stated in the certificate of the notary. 

The third ground of error assigned is, that “ the notices to [3.] 
Walker and Rhodes, deposited in the post office at Augusta, were 
insufficient to make them liable.” | 

it appears from the evidence of the notary, who was examined 
by the defendants in the Court below, that the notices to them 
were deposited by him in the post office at Augusta, not addressed 
to them at any post office, they being in the habit of receiving their 
letters and papers at’Augusta. It was also proved, that Walker 
lived seven and a half miles from Augusta, and Rhodes twelve 
miles from Augusta, both in Richmond county; that there was a 
post office at the Richmond Factory, within two miles of one of 
them and three miles of the other; that they each took a weekly 
paper published in Augusta, which was deposited in the post office 
there; that they called at the post office in Augusta when they 
came to town, and sometimes sent there for their letters and 
papers, calling or sending at least once a week. 

The decisions of the courts in the several States are in conflict, 
as it regards depositing the notice in the post office, addressed to 
the party at the place of deposit; and we must be governed by 
those which, in our judgment, are best sustained by the principles 

of the commercial law applicable to this class of cases. The law 
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does not require the utmost possible diligence in giving notice of 
the dishonour of a note ; all that is required is ordinary reasonable 
diligence. The holder must give notice in such manner as is rea- 
sonably calculated to bring it to the knowledge of the indorser, 
without unreasonable delay. The defendants resided in the country, 
and there was a post office nearer to each of them than the 
Augusta post office ; but we think the evidence contained in the 
record clearly establishes the fact, that they were in the habit of 
receiving their letters and papers through the Augusta post office. 
With a knowledge of this fact, had the holder transmitted the 
notice to the indorsers at the Richmond Factory, the nearest post 
office, but not the one through which they were in the habit of 
receiving their communications, and perhaps an office which they 
seldom visited, could it be said that the holder had used such dili- 
getice as was reasonably calculated to bring notice to the knowledge 
of the indorsers of the dishonour of the note, without unreasonable 
delay 1 Was not the notice placed where, according to the evi- 
dence, the defendants would be most likely to receive it in the 
most expeditious and practicable manner through the agency of 
the post office? They received their weekly papers at the Augusta 
office, called there for their letters and papers when they visited 
the city, and either called or sent there for them at least once a 
week. Suppose the holder of the note had resided in the city of 
Charleston at the time of its maturity, and knew that the defend- 
ants were in the habit of receiving their letters and papers through 
the post office at Augusta, or could have ascertained that fact on 
reasonable inquiry, to which office ought the holder to have trans- 
mitted the notice ? to the office at the Richmond Factory, or the 
Augusta office? Most certainly to the Augusta office; and for 
what reason? because they would be most likely to receive the 
notice in the shortest practicable manner, and without unreasona- 
ble delay. The holder would have exercised due diligence in 
sending it there. 

It is not indispensable that the notice to the indorser should 
be sent to the post office nearest to his residence ; it is sufficient if 
it be sent to the office to which he wsually resorts for his letters. 
Bank of Geneva vs. Howlett, 4 Wend. R. 331; Reid vs. Payne, 16 
Johns. R. 221. 

On what principle is it, that the law allows the notice to be 
good when sent to the more remote post office from the residence 
of the indorser? Because the holder has used reasonable diligence 
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in ascertaining the place where the indorser usually resorts for his 
letters and papers, and has directed the notice to that place where 
* it may be reasonably presumed he would receive it in the shortest 
period of time, and without any unreasonable delay. Let us now 
apply this principle of commercial law to the case before us. The 
defendants resided in the country, in the county of Richmond, and 
the Richmond Factory post office was nearest to them, but it does 
not appear from any evidence disclosed by the record, that either 
of them received their letters and papers from that office; but it 
does appear, that they were in the habit of receiving their letters 
and papers from the office at Augusta; that they usually resorted 
there for that purpose, or sent there at least oncea week. At 
which office may it reasonably be presumed they would receive 
the notice in the shortest period of time, and without any unrea- 
sonable delay? at the office where they were in the habit of calling 
or sending for their letters once a week, or at the office where it 
does not appear they ever resorted for that purpose ? 


Independently of decided cases, we think the general principles 


of commercial law applicable to thig class of cases would consti- 
tute it a good notice and sufficient to bind the indorsers for the 
payment of the note. The notices were placed in the post office 
at Augusta, addressed to them there, at which place they were in 
the habit of receiving their letters and papers. 

The argument for the defendants however is, that inasmuch as 
the notices were not to be transmitted by the mail, that the post 
office was not a proper place to deposit the notices, that the post 
office could only be employed as the agent for that purpose when 
the notices were to be forwarded to some other office than the one 
at which they were deposited. Upon this point the authorities, as 
we have before stated, are in conflict. 

The general rule with regard to giving notice of the dichonent 
of bills and notes, is, that where the parties reside in the same city 
or town, the notice must be personal, or by leaving it at the 
dwelling house or place of business of the party, if absent; but if 
the indorser reside at a different place, then notice may be sent 
through the post office to the post office nearest to him, or to the 
one to which he usually resorts for his letters and papers. Story, 
in his commentaries on the law of promissory notes, states the 


rule to be, that “ If he (the indorser) resides in the country, ona _ 


plantation, in a county where there is no town, or where there are 
several county post offices, notice sent to the post office where he 
. 
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is accustomed to receive his letters, if known, will be proper.” 
Story on Promissory Notes, 414, sec. 343. Where the parties live 
in the same town or city, the notice is good, if left at the dwelling 
house of the party in a way reasonably calculated to bring the 
knowledge of it home to him. 3 Kent Com. 107. 

Why is the notice good when left at the dwelling house or place 
of business of the indorser? Because it is left at a place where 
‘he usually resorts, and at a place reasonably calculated to bring the 
knowledge of it home to him. Why is the notice to the present 
defendants, who reside in the country, but who are in the habit of 
receiving their communications through the Augusta post office, - 
good? Because they are in the habit of resorting to that office, 
or sending there once a week for their letters and papers, and a 
notice deposited there directed to them, is reasonably calculated to 
bring the knowledge of such notice home to them in the shortest 
period of time, and without any unreasonable delay. The post 
master at Augusta had the legal and proper custody of the notices 
when deposited in his office, and was legally bound to deliver them 
to the persons to whom the game were addressed, and to charge 
the legal rate of postage thereon. The 36th section of the act of 
congress, 1825, declares, “For every letter lodged at any post 
office not to be carried by post, but to be delivered at the place 
where it is so lodged, the post master shall receive one cent of the 
person to whom it shall be delivered.” Gordon’s Dig. Laws U. S. 
98. The post office at Augusta was a place where letters might 
have been deposited for delivery to the persons to whom the same 
were addressed, as well as those received by the due course of 
the mail. The defendants resided in the country, one, seven and 
a half miles, and the other, twelve miles from the city, and were in 
the habit of resorting or sending to the post office at Augusta, at 
least once a week, for their letters and papers. This fact of itself 
negatives the idea, in the absence of any affirmative testimony, that 
the defendants received their letters and papers from the Rich- 
mond Factory post office. 

The defendants did not reside in the city, nor did they have any 
place of business there. Was the holder bound to employ a 
special messenger for the purpose of giving them notice, when 
they were in the habit of resorting or sending to the city post 
office once a week for their letters and papers? We do not think 
the Jaw imposed such a duty upon the holder of the paper. In 
the case of the Bank of Columbia vs. Lawrence, 1 Peters R. 584, 
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the court say: “The holder may employ a special messenger if 
he pleases, but no case has been found, where the English courts 
have directly decided that he must. To compel the holder to 
incur such expense would be unreasonable, and the policy of 
adopting a rule that will throw such an increased charge upon 
commercial paper, on the party bound to pay, is at at best very 
questionable.” In view of the facts of this case, as disclosed by 
the record, we are of the opinion that the holder of the paper 
exercised due and reasonable diligence in depositing the notice 
in the post office, in the city of Augusta, addressed to the defend- 
ants there, that being the post office at which they were in the 
habit of. receiving their letters and papers, and the place which 
was reasonably calculated to bring home to them the knowledge of 
the dishonour of the note, in the shortest practicable manner, and 
without any unreasonable delay. 

The following cases are cited as authority for depositing the 
notices in the post office at Augusta, addressed to the defendants 
at that place. Foster vs. Sineath, 2 Rich. R. 338; Bank of Colum-. 
bia vs. Lawrence, 1 Peters R. 578; Jones vs. Lewis,8 Watts & 
Sergt. R. 14. These cases, we think, are based on the principles ® 
of commercial law, and best adapted in our judgment, to give a 
practical effect to those principles when applied to the various 
commercial transactions of our people, residing as they frequently 
do at a distance from any town or city, and receiving their com- 
munications through the post office of such town or city. 

Let the judgment of the Court below be affirmed. 





























No. 67.—Jonn S. Srepuens, and others, plaintiffs in error, vs. 
Georee W. Crawrorp, Governor, &c., defendant in error. 






[1.] The case of Stephens vs. George W. Crawford, Governor, for the use of Ward, 
reviewed. 

[2.] Upon such a bond there can be but one recovery, and a former recovery upon the 
same bond may be plead in bar of a subsequent suit. 

[3.] Official bonds, when not conformable to the statute which requires them, although 
they may be good at common Jaw, can only be enforced according to the rules of 

the common law. 
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Debt on Sheriff’s Bond. Tried before Judge Mertwetuer. 
In Baldwin Superior Court. August Term, 1847. 


This was an action of debt, brought by the defendant in error as 
Governor of the State of Georgia, for the use of one John A. 
Breedlove, against John S. Stephens, as principal, and John M. 
Maclin, Benjamin L. Lester, and Michael J. Kenan, as securities, 
upon a bond given by said Stephens as sheriff of the county of 
Baldwin, on the 3d day of March, in the year 1840. This bond 
was in the form of a sheriff’s official bond, and recited that said 
Stephens was, on the 6th day of January, 1840, elected sheriff of 
the county of Baldwin, and was claimed to have been given in 
pursuance of his said election. 

The bond was payable to Charles J. McDonald, Governor, &c., 
and to his successors in office ; and was deposited by the justices 
of the Inferior court, before whom it was taken, in the oa 
office, as a statutory bond. 

The breach alleged was, the collection of a judgment in favour 
of Breedlove, by Stephens, the sheriff, or by his deputy, after the 
giving of said bond, and while he was exercising the office of 
sheriff under said election and bond, and for which he had never 
accounted to Breedlove. 

Upon the trial below, the bond was tendered in evidence, and 
objected to on the following grounds : 

1. Because it was not good as a statutory bond, not having been 
taken within the time prescribed by law, after the election of Ste- 
phens as sheriff. 

2. Because the consideration was illegal, Stephens having for- 
feited his office by not giving bond after his election within the 
time prescribed by law. 

3, Because it was not good as a common law bond, there hav- 
ing been no delivery thereof to Charles J. McDonald, the obligee, 
or to any other person for him by his direction. 

4, That as a voluntary bond, it could not be sued in the name 
of a successor. 

The Court below overruled these objections, and the bond was 
read in evidence to the jury. To which decision, the counsel for 
the plaintiffs in error excepted. 

The alleged breach of the conditions of the bond was then pro- 
ven on the part of the defendant in error. 
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The counsel for the plaintiffs in error having pleaded a former 
recovery, offered in evidence a recovery upon the same bond in 
favour of the defendant in error, for the use of one Ward, for an 
amount less than the amount of the bond, insisting that the action 
was barred thereby, as there could be but one recovery upon a 
voluntary common law bond. The Court below rejected this evi- 
dence, and the counsel for the plaintiffs in error excepted. 

A further objection was taken to the bond, that it had been 
extorted colore officit. 

Charles D. Hammond was introduced as a witness in behalf of 
the plaintiffs in error, to prove the circumstances under which said 
bond was taken. He testified that the justices of the Inferior 
court of said county became dissatisfied with the bond previously 
executed by Stephens, being of opinion that it ‘was not a good 
bond. After consultation, it was concluded to have another bond 
from him. Witness and Mr. Beecher, being two of said justices, 
informed Stephens that he must give another bond; the justices 
had determined to have another bond. Witness would not have 
gone to him as a private citizen, but went as a justice of the Infe- - 
rior court, and informed him that the court had come to the con+ 
clusion that he must give a new bond. 

Stephens then came forward and willingly executed the bond, 
the subject of the suit. The Court met for the purpose of taking 
it. Stephens had received notice of the arrival of his commission 
more than thirty days previous to the execution of the bond. It 
was never delivered to Charles J. McDonald, or to any person for 
him, but was delivered to the clerk of the Superior court of said 
county. 

There was no order of the Court with regard to the ulti of 
said bond, nor was it required of Stephens under any threat that 
his office would be declared vacant if he refused to execute it. 

John S, Thomas was then introduced by way of rebuttal, who 
testified that he did not speak to Stephens himself with regard to 
his giving the bond sued on, nor did he know that Mr. Hammond, 
or any of the other justices had spoken to him upon the subject. 
Witness, as a justice of said court, was present when the bond 
sued on wastaken. There was no order by the justices requiring 
the bond to be taken ; it was not required, exacted, or extorted by 
the Court, but, so far as known to o witness, it was voluntarily given 
by Stephens. 

VOL. Il. 64 
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Whereupon, the Court below left it to the jury to determine 
whether the bond was taken colore offcii. 
The jury found for the defendant in error. 


Cone & Lester, for the plaintiffs in error. 
Iverson L. Harris, for the defendant in error. 
Mr. Lester contended : 


1. The bond declared on cannot be sustained as a statutory 
bond, (1 Kelly R. 581,) not having been given within the time 
prescribed by statute. Hotchk. 507,508; 4 Wash. 620. 

2. It is invalid at common law, from illegality of consideration 
upon which it was given ; the condition being to perform an act 
prohibited by statute. Hotchk. 507; 1 Com. on Cont. 31; Powell 
198; Coolidge vs. Martin, 15 Mass. R. 429; Cameron vs. McFar- 
land, No. Car. R. 299. 

3. An action cannot be sustained on a voluntary common law 
bond in the name of a successor. The Justices vs. Armstrong, 3 
Dev. R. ( No.Car.) 284. 

4. There can be but one recovery on a voluntary common law 
bond. 1b. 36. 

The Court below erred in rejecting the evidence of a former 
recovery on the same bond. 

5. The bond was extorted from Stephens, colore officii, and 
therefore void. 3 Wash. R.10; Tingy vs. The United States, 5 
Peters R. 115. 


Mr. Harris, for the defendant in error. 


By keeping steadily in view the principle stated in 2 Bailey R. 
362, case of Treasurer vs. Bates, and recognised in 1 Kelly R. 
582, this case is relieved of all the difficulty which the adversary 
counsel seems to think must attend it, if the course of reasoning 
in Kelly is adhered to now. 

It is believed that the decision in Kelly is less complained of by 
counsel of the plaintiff in error, than that reasoning. Let us see 
if that decision may not be supported by a course of reasoning 
which will command general assent. 

The principle in Bailey is, “ that although a‘bond be not taken 
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in exact conformity to the act authorizing it, it is not void. It is 
not void unless the act itself makes such provision. To render a 
bond taken under a statute void, it must be so according to express 
enactment, or the bond must be intended to operate as a fraud on 
the obligee.” - 

Had the statute of Georgia (the act of 1823, Prince 183,) 
declared that sheriffs’ bonds taken by the Inferior court, if not 
taken within the time prescribed by it, should be void, then the 
bond here sued, would have been void for that reason by express 
enactment. Ps 

The statute of Georgia containing no such provision, the bond 
cannot therefore be void for that reason, if the principle relied on 
is correct. 

Nor can it be void on the ground that the bond was intended to 
operate as a fraud on the obligee, as this is not pretended by the 
pleas, and is without evidence to support it. 

It would seem to follow as a necessary consequence from the 
foregoing, that the omission by the Inferior court to;take this bond 
within ten days after the arrival of the sheriff’s commission, as is 
required by act of 1811, Prince 178, cannot operate a discharge 
of the obligees per se. 

Besides, another principle established by the repeated decisions 
of the Supreme Court of the United States, to wit, in the case of 
United States vs. Van Zandt, 11 Wheat. R.184; Doz vs. Post Mas- 
ter General, 1 Peters, 318, in perfect consonance with the principle 
first referred to, unites in assisting this Court in the decision of the 
points presented by the plaintiffsin error. That principle is, “that 
the securities cannot avail themselves of the omission or neglect of 
duty of a public officer to do what the law requires, as a defence; 
for such things are not contained in their contract, and form no part 
of the condition of the bond.” 


If these decisions are authority, what becomes of the position , 


assumed, that the bond is void because not taken within the time 
prescribed by statute ? 

The omission of the justices to do a ministerial act within the 
time prescribed by statute, or their dereliction of duty in any par- 
ticular, does not furnish any ground of defence. 

It is assumed by the adversary counsel, that the office of sheriff 
was vacant when the bond was given. 

If it be true that the office was vacant, then Stephens could not 
have been sheriff elect, or acting, at the time the bond was given, 
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If both be true, that is, that the office was vacant and Stephens 
was not acting as sheriff, then it would appear that there was no 
consideration for the bond. 

It so happens that neither the one nor the other is true. 

The office was not vacant. 

It had not been adjudged or declared vacant—and this was 
necessary to have been done; the words “ shall be comsidered as 
vacant,” technically mean adjudged or declared as vacant. 

The justices ordered no new election; had that have been done, 
that order would properly have been held to be a declaration of 
vacancy. } 

Stephens was acting under the election in January preceding 
the execution of this bond, and this fact, the evidence in the cause 
and the recitals in the bond, prove. 

This suit as now presented to this Court upon the proofs, is 
upon a statutory bond. 

In all its conditions, penalty &c., it conforms in every respect to 
the requirements of our statute relative to sheriffs’ bonds, and is 
therein in nothing variant. 

If it be a statutory bond, coming from its proper depository, 
the proof of signing, sealing and delivery, is wholly unnecessary. 

Whether a statutory or voluntary bond, it is respectfully, but 
earnestly and confidently submitted, that under our Judiciary act, 
such proof is dispensed with in the first instance, and is in no case 


-required of plaintiffs until the onus has been changed, and the 


necessity of such proof arisen by the plea of non est factum, veri- 
fied by the affidavit of defendant, having been filed. 

There is no such plea in this case. 

If this be a statutory bond, suit in name-of successor of obligee 
is rightfully brought; for the obligation is to the successor, in 
terms, as well ag to the Governor for the time being. Treasurer vs. 
Bates, 2 Bailey R. ' 

It is urged that the consideration of the bond is dlegal, because 
the office was vacant. 

It is repeated that there 1s no proof that the office of sheriff was 
vacant ; it is otherwise. 

But dlegality of consideration can be predicated only of some- 
thing malum in se, or malum prohibitum. The act of taking this 
bond violates no moral duty, nor any positive enactment. 

As to the assignment of error upon the rejection by the judge 
below, of the record in the case of the Governor for the use of 
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Ward, (case reported in 1 Kelly 574,) the answer is, that the 
recovery or judgment in that case is for a specific amount, far less 
than the penalty of the bond, 

That that judgment should not be final, is evident from the 
pleadings in that case; it alleged special, or rather specific damage 
under our statute, directing plaintiffs, fully, plainly and distinctly, to 
set forth cause of action, &c.; and upon the pleadings and proof,, 
the verdict was for the damage actually sustained. 

This course is necessary under our system ; it ig unattended by 
circuity, delay or danger. 

Why should the person first suing recover the amount of the 
whole penalty, and all others injured be driven to their scire facias 
to obtain the several amounts to which they are entitled? There 
is “neither rhyme nor reason” in such a course. The securities 
cannot be made to pay beyond the penalty in any mode; and what 
substantial difference can there be in a new suit on the bond by 
each person injured, or in resorting to a sci. fa., to accomplish the 
precise same result. 

If we had not distinctly abolished special pleading, there would 
have been force in the position taken by counsel. 


The practice he insists on, is utterly inconsistent with our own 
system. 


Mr. Cong, in conclusion, for the plaintiffs in error, submitted the 
following points : 


1. The bond declared on cannot be sustained as a statutory bond. 
1 Kelly R. 574. 

2. It is not valid as a voluntary common law bond. 

Because there was no legal delivery. 1 Sheppard’s Touchstone, 
57; 2 Black. Com. 307; 4 Vin. Abr. 27; 4 Com. Dig. 273; 12 
Mass. R. 461; 10 id. 456; 12 Johns. R. 418; 1 Johns.- Cas. 114; 
3 Dev. R.291; 1 Iredell R. 597. 

The suit cannot be maintained in the name of the successor of 
the original obligee. 4 Porter R. 345; 3 Iredell R. 360; 1 Leigh 
R. 485; 1 Dev. R. 153. 

Bonds and other choses in action are not assignable at common 
law. 7 Com. Dig. 399; 1 Dall. R. 268; 14 Mass. R.107; 15 id. 
388, 485. ' 

Official bonds not good by statute but by common law, can only 
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be enforced according to the rules of the common law. 4 Doug. 
R. 268; 2 Leigh R. 642. 
There can be but one recovery on a bond at common law. 


By the Court—Niszet, J., delivering the opinion. 


[1.] All the points made in this case, except one, were made in 
the case of Stephens et al. vs. Geo. W. Crawford, for the use of 
Ward, reported in 1 Kelly, 574. The action in that case was 
upon Stephens’ bond; so it is in the present case, but in favour of 
a different usee. We determined in the first case, that the bond 
was not good under the statutes of Georgia; that the successors 
of C. J. McDonald, to whom it was made payable, could sue upon 
it; that it was a valid bond at common law; that as such, the 
delivery to the clerk of the Superior court by the justices of the 
Inferior court, before whom it was taken, was a sufficient delivery. 
Upon the hearing of the case first named, it was strenuously 
insisted that delivery to C. J. McDonald, to whom and to whose 
successors in office the bond was made payable, was indispensable 
to its validity as a voluntary bond. The same ground is urged 
now ; with more than the learned counsel’s usual confidence, he 
(Mr. Cone) maintaining, that the aid of the statute cannot be in- 
voked to make @ bond void under it, good at common law. I do 
not propose traversing again the ground occupied by this Court in 
the case in 1 Kelly; what is there decided remains decided, as 
we find no reason or authority for altering our opinions. The 
points enumerated as having been there determined might, with 
some saving of labour, have been omitted in the bill of exceptions 
now before me; as, however, the question of delivery, in the argu- 
ment, has again elicited the strength of the counsel, and particu- 
ularly as the judgment of the Court and the reasoning upon which 
it was founded, has failed to command his approval, I have again 
turned my attention to it, and will endeavour briefly to fortify that 
judgment. In that case and in this, the bond was made payable to 
Charles J. McDonald, Governor, and Commander in chief of the 
army and navy of this State, and his successors in office, was taken 
before the justices of the Inferior court of Baldwin county, and 
by them delivered to the clerk of the Superior court. 

The Statute of Georgia authorizes the justices of the Inferior 
court to take sheriffs’ bonds, and directs them to be turned over 
to the clerk of the Superior court. The judgment of this Court 
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in Stephens vs. Crawford, Gov’r., use of Ward, was, that the bond 
was delivered, and was valid by the rules of the common law. In 
support of this judgment, the judge who wrote out the opinion, 
says: ‘‘ We recognise the position occupied by the counsel, that to 
be good as a voluntary bond, it must have all the incidents of a 
deed ; it must be signed, sealed, attested and delivered. One of 
these incidents, to wit, delivery, it is said is wanting. The bondis 
made payable to Charles J. McDonald, Governor of the State of 
Georgia, and his successors in office ; and the argument is, that it 
was not delivered to Charles J. McDonald. We cannot see that 
it was necessary. In considering the question whether it be or not, a 
good voluntary bond, we must look tothe circumstances under which, 
and the character in which, it was given. A bond made to A and 
delivered to B, is void for want of delivery. Thatis, however, ndt 
this case. The obligor, Stephens, is the sheriff of Baldwin county ; 
as sheriff he goes to the Inferior court, and, suggesting that his 
previously executed bond was considered void by some, of his 
own mere motion tenders to them an additional bond, which they 
accept. The act was voluntary. It does not appear that the court 
virtute officit as agents of the State, considered the previous bond 
void and asked a new one, or used any means by threats, sugges- 
tions or otherwise, to get it. The evidence is, that he of his own 
accord tendered it. Again, in writing out that opinion, he says: 
“To return to the question of.delivery. The only inquiries to 
test the sufficiency of the delivery are, to whom does the law 
direct this bond to be delivered 4 and was it delivered to the per- 
sons appointed by law to receive it? The answers are, that the 
statutes of Georgia declare the Inferior court competent to take 
it, and require it to be turned over to the clerk of the Superior 
court for custody ; and that it was taken before them, and by them 
delivered to the clerk of the Superior court; all of which not only 
amounts to delivery, but in our judgment is the only kind of delivery 
which would fulfil the requirements of the law.” Now, the objection 
of the learned counsel to the judgment is, that no delivery of this 
bond is good but to the obligee, Charles J. McDonald, and to 
the reasoning is, that it invokes the aid of the statute to effect the 
delivery of a bond, confessedly not good under the statute, in order 
to make it good at common law as a voluntary bond. To elabo- 
rate the argument a little, it stands thus. Here is a bond made 
to Charles J. McDonald, Governor, &c., and his successors in office. 
If delivered to him, it is admitted it would be good as a volun- 
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tary bond; butto avoid the necessity of proving a delivery to him, 
it is held, that a delivery to certain persons authorized by law to 
take the bond, is sufficient; thus invoking the aid of the statute to 
make good the delivery and sustain the bond. In answer to which 
I reply, that the aid of the statute is not invoked to make this a 
valid bond ; it is invoked only for the purpose of showing the fact, 
that the Inferior court are made the agents of the State to take 
the bonds of sheriffs. If a sheriff in office delivers to them volunta- 
rily his bond, with intent that he shall be bound by its conditions, 
whether they have the legal authority at the time to take it, or not, 
it is a good voluntary bond; they are public officers, he recog- 
nises them as such, and voluntarily comes under obligations from 
which he cannot escape. The bond derives its valid character, not 
from the official designation of the payee, nor of those to whom 
it is delivered, but from the free and voluntary tender of it on the 
part of the obligor. This bond is made to the office ; the Governor 
is but the trustee of the people, and the Inferior court are the 
agents of the law to take it. This is certainly the true view of 
the case, if this was considered as a statutory bond. But if it be 
not viewed as a statutory boud—if the assumption is that it is only 
a good voluntary bond—then I say that the obligor, by voluntarily 
executing the bond and delivering it, as the statute directs the 
statutory bond to be executed, hag adopted the payee and receiver 
of it, and is estopped from denytng its validity. If a contrary 
doctrine were maintained—if no delivery of such bond were 
held sufficient but to the nominal payee—then not one in one 
thousand of the bonds of our country, purporting to be official 
bonds, would or could be enforced as voluntary bonds. Yet the 
books are crowded with cases where bonds payable to public offi- 
cers, or to the State, and delivered to its agents, have been held 
valid as voluntary bonds. In each and all of such cases, the objec- 
tion of the counsel that the aid of the statute is invoked, would 
apply with as much force as it does to this case. If it be 
admitted that this bond was required by the Inferior court, and at 
the same time that they had no authority of law to require it, 
unless the circumstances under which it was taken amount to 
extortion, it is still a valid voluntary bond. lf there be no law to 
prohibit the taking of such bond—if it is not obtained by fraud, 
circumvention, or oppression, it is a good bond. This was so 
held in the case of Speake vs. The United States, 9 Cranch R. 28. 

In such a case—the case now under consideration—the obligor 
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covenants, with the State; he voluntarily undertakes with her 
agents ; the State is as competent to contract with him as a citi- 
zen ; the bond is not against public policy, it is not in contravention 
of public law, it is not opposed to public morality; it is founded 
on a sufficient consideration, and it is executed according to the 
meaning and intent of both parties; and why should it not bind 
the parties to it 1 . 
The position now taken, and taken also in the previous case-on 
this bond, is sustained by authority. The case of The United 
States vs. Tingy, was an attion on a bond made payable to The 
United States, and executed to the Secretary of the Navy, by a purser 
in the Navy. To this suit, among other things, it was plead, that 
the bond was not taken in pursuance of the laws of the United 
States, and was void as a statutory bond ; that it was not binding 
at common law, and was void for extortion. The last plea was 
sustained, the court determining that the Secretary of the Navy 
had no authority to require such a bond as a conditien precedent 
to the purser’s entering upon the duties of his office. Yet the 
court also held that, but for extortion, the bond would be good 
at common law; Mr. Berrien, for the United States, then the 
Attorney General, contending that a bond is not less voluntary 
because it has been required by a public officer, but not contrary 
to law. Mr. Story, in delivering the opinion of the court, asserts 
the right of the United States, as an incident to its sovereignty, 
to contract with a citizen—to take a bond in cases not previously 
prescribed by law; and says,“ We hold that a voluntary bond, 
taken by authority of the proper officers of the Treasury Depart- 
ment to whom the disbursement of the public moneys is entrusted, 
to secure the fidelity in official duties of a receiver or an agent 
for disbursing of public moneys, is a binding contract between 
him and his sureties and the United States; although such bond 
may not be prescribed or required by any positive law.” 
Running a parallel between the case of the The United States 
vs. Tingy and the case at this bar, it will be seen that they are 
very similar; in that case the bond was made to the United States; 
in this to the Governor; in that the bond was taken by a public 
officer, to wit, the secretary of the navy; in this by public officers, 
to wit, the justices of the Inferior court; in that the bond was 
held void as a statutory bond; so also in this; it was held in that 
case good at common law, but for its being extorted; so also we 
hold that it is good at common law in this case, there being no 
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evidence of extortion. In that case there was no pretence that 
the bond was not executed because not delivered to the payees, 
the United States; it was not there insisted that the aid of the 
statute was invoked to keep out the requirements of the common 
law, as to delivery; it was there claimed that the bond was not the 
less voluntary because required by a public officer, and the claim 
was allowed by the court. The great principle was there settled, 
that one may execute a bond to a State or its public agents, as 
binding upon him, according to the rules of the commou law, as 
if executed to a private individual; and that is precisely-what is 
now, and what has heretofore been asserted by this Court. 

So also in the case of Thomas, Judge of Probate vs. White, 
reported in 12 Mass. 368; an action of debt was brought upon a 
bond given to the judge of probate; the defendant objected that 
the bond was not a probate bond, although given to the judge of 
probate, because it was not such a bond as he was authorized or 
required to take virtute offcit. Parker, Chief Justice, said, “we 
are all clear, that the objection is fatal to the action; for this bond 
is not technically a probate bond, it not being necessary, if at all 
proper, that it should be given to the judge of probate.” The 
action was dismissed upon the ground that the bond not being 
required by the statute, the court had no jurisdiction. Chief Jus- 
tice Parker further says, “ It is not therefore a probate bond, and 
so can not be sued originally here; for this court has no original 
jurisdiction of civil actions between party and party, unless it is 
given by statute. No objection is made to the validity of the 
bond ; it is undoubtedly good at common law, for the obligor has 
by his deed consented to make the obligee trustee for the persons inter- 
ested in the sum secured.” 

Here, again, we have a bond executed to a public officer, in a 
case (as we hold in this case) where the officer had no authority 
to take it, pronounced good at common law, and the reason given 
is, that the obligor had by his deed consented to make the obligee 
trustee for the persons interested in the sum secured. He contracted 
with an officer, and consented to be bound according to the exi- 
gencies of his contract, to such persons as according to law were 
interested in the penalty. So we hold that Stephens has consented 
by his deed to make C. J. McDonald and his successors, trustees 
for the persone interested in the faithful execution of his duties as 
sheriff; and upon just such reasoning as this, were the question 
now an open one, I should be strongly inclined to hold him liable 
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to all persons injured by his breach of this bond, to the same 
extent that he would be liable, if it was good under the statute, 
The principle in this case is again settled, that a bond is not the 
less voluntary because executed to a public officer. I again assert, 
that any delivery which, in such a case, is in accordance with the 
understanding and intent of the parties, is a good delivery. 

The radical vice of the reasoning of the counsel for the plaintiff 
in error, is found in the assumption, that this bond is in the nature 
of a contract between the obligor and his sureties and Charles 
J. McDonald in his individual character. The argument assumes 
this; and if it was so, then indeed a delivery to him, or proof of 
what would amount to a delivery to him, would be necessary to 
its validity; as for example, a bond in which A. covenants under 
@ penalty to pay to B. a specific sum of money, or to do, or not to 
do, a specific thing. Such are not, however, the only bonds known 
te the common law. Bonds are capable of being enforced at 
common law, having conditions of continuous liability and em- 
bracing variant liabilities; so also such as grow out of, and have 
relation to, official duties. Hence the necessity of looking “to 
the circumstances under which and the character in which” the 
parties contract, in order to determine not only what are the rights 
and obligations of the parties, but also what, in each case, consti- 
tutes a delivery. Here is a bond which recites thet the obligor 
Stephens, was duly elected sheriff of Baldwin county; the condi- 
tions are, that he shall “ well and truly do and perform all and 
singular the duties required of him in virtue of said office of 
sheriff, according to law and the trust reposed in him;” it is de- 
livered to the person authorized to receive it. Now, it is not at 
all apparent to my mind, that this bond is to be delivered as 
though it was a bond to C. J. McDonald. I have stated that a 
bond payable to the Governor is payable to the office. 1 Kelly R, 
683; 2 Bailey R. 378; 1 McCord R. 568; 2 Bailey R.13. If it 
be said that although this be true, yet it ought to be delivered to 
the incumbent, as the trustee and agent of the people, the reply is 
at hand, the laws of the. State have directed that this bond shall 
be delivered to another ; the clerk of the he cae court is the 
appointee of the law to receive it. 

The voluntary undertaking of Stephens hes reference to that 
fact; and acting outside of any statutory obligation, he consents 
to be bound in reference to the duties which the statute imposes; 
he consents to the validity of such a delivery too as the statute 
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Tequires in case of a statutory bond. Is this invoking the statute 
to eke out a defective delivery? I think not. That a bond is not 
the less a voluntary bond because executed to a public officer, see 
1 Peere Williams R.181; 1 Inst. 206; Palm. R. 172; Hod. R. 
12; Fitsherb, Abr.13; Dyer R. 18; 2 Strange. R. 745; 2 Lord 
Raym. R. 1327; 6 T. R. 588; 2 Dall. R. 118; 6 Binn. R. 292; 
5 Mass. R. 314; 12 id. 367; 5 Peters R.114; 9 Cranch. R. 28. 
We are also of the opinion, that the delivery of this bond to the 
obligee, may be implied from the facts as proven. Thus much I 
have thought it proper to say touching its execution, in deference 
to what seemed to be the opinion of able counsel. The pleadings, 
however, do not raise the question of the execution of the bond ; 
they are defective; the plea of non est factum, alone puts the 
plaintiff upon proof of the execution. That is filed, but it is not 
sworn to, and our statute declares that “no person shall be per- 
mitted to deny any deed, bond, single or penal note, draft, receipt 
or order, unless he, she, or they, shall make affidavit of the truth of 
such answer, at the time of filing the same.” 1 Prince, 421. 

[2.] The defendants below, plead in bar a former recovery upon 
the same bond, and in support of that plea tendered in evidence 
the record of that recovery, which being demurred to, was rejected. 
Whether the Court erred in rejecting this record is the only ques- 
tion made in this case which has not been heretofore adjudicated. 
As to the form of that recovery, or as to what rights accrue under 
it, if any, to other persons who may be injured by the breach of 
this bond, we express no opinion, because the record of it has not 
been sent up. We hold, that there can be but one recovery upon 
a bond at common law. As before intimated, I might hold a differ- 
ent opinion in regard to just such a bond as this is, if the question 
was an open one; but it is not. 

[3.] It is settled in this country that official bonds, when not con- 
formable to the statute that requires them, thovgh they may be 
good at common law, can be enforced only according to the rules 
of the common law. Branch vs. Elliott, 3 Dev. R. 86; Justices 
vs. Armstrong, 3 tb. 286; Miller vs. Commissioners, 1 Ham. R. 271; 
Governor vs. Twitty, 1 Dev. R. 153; Williams vs. Ehringhaus, 
3 id. 297; Vanhook vs. Barnett, 4 id. 268. 

Let this cause therefore be remanded for a rehearing, upon the 
ground that the Court erred in sustaining the demurrer to the 
record tendered of a former recovery. 

Judgment reversed. 
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No. 68.—Joun W.. Carter, and Wife, plaintiffs in error, vs. 
George F. Bucuannon, defendant in error. 


[1.] Res geste are the circumstances, acts and declatations which grow out of the 
main fact, are contemporaneous with it, and serve to illustrate its character. 

[2.] Declarations of a party, to be admitted as part of the res geste, must be at the 
time of the transaction they are intended to explain; must be calculated to unfold 
its nature and quality, and must harmonize with it. 

[3.] Declarations of the donor, made on the evening of the same day on which the 
alleged gift was made, but after it was made, going to show that there was a gift, 
and the manner of it, are not admissible as parts of the res geste. 

[4.1 The admissions of a third person, from whom title emanates which affects his 
interest, made whilst in possession of property, or before he parts with title to it, 
are admissible in evidence against all who claim under him. 

[5.] Evidence of possession of a slave, derived from the donor, in the father of a young 
child to whom it is alleged it was given, is not of itself proof of a gift, but is ddmis- 
sible as proving possession. 

[6.] Evidence that there was a gift from A to B, without stating the manner and form 
of the gift, not admissible to prove a gift. 

[7.] Statements made by a third person in the presence of a party, and not contra- 
dicted, are admitted with great circumspection and caution, but only when the 
party adducing the evidence first proves, that the person to whom the statements 
were made, assented to them either expressly or by his silence. 

[8.] When A is in possession of property, and being about to make his will, and is in 

consultation with B about it, inquires of B, “ what shall I do with Jenny?” (the 

property in possession,) and B answers, “ you can do nothing with Jenny, because I 

have given her to your daughter Esther ;” held that both the question and the 

answer should be admitted, that the jury may judge of the intention of A in pro- 
pounding the question. 


Trover for aslave. Tried before Judge Sayre. In Wilkes 
Superior Court, September Term, 1847, 


Upon the trial below, the plaintiffs attempted to prove a gift of 
Jenny, the mother of Jerry the slave in dispute, to Mrs. Carter, 
when she was quite a child, by her grandfather Jacob Bull. 

In the progress of the trial, the plaintiffs proved possession of 
Jerry in the defendant for several years, and that he purchased 
him from the administrators of Jones Kendrick, who was the father 
of Mrs. Carter, and the.son-in-law of Jacob Bull. It was further 
proven that Jerry was the son of Jenny, and was born in the pos- 
session of said Kendrick, and continued in his possession until his 
death, he exercising acts of ownership over him all the time. 
Jerry’s value, and the value of his ,hire, and some other facts not 
going to prove title, and therefore immaterial, were proven. 
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The plaintiffs then tendered in evidence the depositions of 
William Bull, to prove “that he heard Jacob Bull say he had 
made a gift of the negro woman Jenny to his grand-daughter, 
Esther Caroline,” (Mrs. Carter ;) and at the same time they also 
tendered in evidence the depositions of Mildred T. Bull, to prove 
“that she had heard Jacob Bull, in his life time, and on the even- 
ing of the day on which he gave Jenny to his grand-daughter, say, 
and show how, he made the gift, by placing the hand of the girl 
Jenny in the hand of his grand-daughter Esther Caroline Ken- 
drick, (now Mrs. Carter,) and tell her that was her negro.” These 
depositions, the plaintiffs insisted, were competent to show a gift 
from Jacob Bull to his grand-daughter, of Jenny, the mother of 
the slave in dispute. They were demurred to on the part of the 
defendant, and rejected by the Court below. To which the coun- 
sel for the plaintiffs excepted. 

The plaintiffs then proved that Jenny, the mother of Jerry, was 
originally the property of Jacob Bull; that she was raised and 
owned by him until she went into the possession of Kendrick ; 
and having proven these additional facts, they again tendered in 
evidence the said depositions of William and Mildred T, Bull, 
which were again demurred to and rejected. 

To which the plaintiffs excepted ; insisting that, having proven 
that defendant bought from Kendrick, and that he held under Bull, 
his admissions showing title in them, and therefore out of the 
defendant, were legal evidence; that said admissions bound him 
and those who were in privity with him. 

The plaintiffs in error then proved by the depositions of the 
same witnesses, that “on the same, day of the gift and delivery of 
the said girl Jenny to Mrs, Carter, then Miss Kendrick, they all 
went home together and remained in possession of Jones Kend- 
rick as one family,” This testimony was introduced for the pur- 
pose of proving the gift. The Court below admitted it for the 
purpose of showing possession of the negro girl, in Jones Ken- 
drick, but held that it was not good to show a gift to Mrs. Carter. 
To which the plaintiffs excepted, insisting that as Mrs. Carter was 
then a child living with the father, his possession was for her uses 
and the delivery to him was a delivery to her. . 

The plaintiffs then introduced in evidence the depositions of 
Judith Young, to the effect “that she saw a gift made by Jacob 
Bull to Esther Caroline Kendrick, of a negro girl named Jenny. 
The gift was made in Mr. Kendrick’s house in the year 1814. 
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Jones Kendrick asked Jacob Bull (when he, Kendrick, was going 
to make a will, a little previous to going into the army) what be 
would do with a negro girl named Jenny? Mr. Bull told him, 
said Kendrick, that he could not do any thing with Jenny, for he 
had given her to Esther, his daughter,” 

This testimony was objected to, and the Court below rejected 
the first part of it, because the witness had not explained in what 
way or by what means the gift was made. To which the plaintiffs 
excepted. 

The latter part of this evidence, to wit, the question put by Ken- 
drick to Bull, and his reply, was also rejected by the Court below, 
because it did not disclose whether Kendrick assented to the 
statement of Bull, or was silent. To which the plaintiffs excepted. 

Upon these several exceptions, the error complained of was . 
assigned. : ‘a 














Anprews & Garrrext, for the plaintiffs in error. 






A. H. & L. Sreruens, and F. H. Cone, for the defendant in 


error. 







Mr. Anprews submitted the following brief of points and au- 
thorities : 

The possession of Kendrick was the possession of Bull, until 
the gift was completed. That the declarations proven were a part 
of the res geste.: That even if the gift were complete, it was 
competent at any time after to confirm it, and make it more man- 
ifest to the jury by proving the acknowledgment of plaintift’s 
title by the donor, unless the defendant, or those under whom he 
claimed, had in the mean time acquired title from Bull, which such 
declarations would tend to defeat. That as long as such declara- 
tions were against the interest of Bull, they would be competent 
to be proven by plaintiffs. 

The Court erred in excluding Bull’s declarations in the presence 
of Kendrick, on the ground that they did not appear to be uncontra- 
dicted by Kendrick, because no answer was required, from the 
nature of the conversation, from Kendrick. The plaintiffs pro- 
posed only, to prove a question by Kendrick, and the answer by 
Bull. 

Authorities cited. 2 Phil. Ev. 257; 1 Johns. R. 140; 1 Kelly 
Rh. 595; Dud. R. 72,75; 2 Phil Ev. 661, 662; 1 Harper R. 374; 
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1 Bail. 113,116; 1 Johns. R. 342; 2 Phil. Ev. 658; Georgia De- 
cisions, part 2nd, 168; 2 McCord Ch. R.131; 2 Nott & McCord 
R. 93; 1 Bail. R. 322. 








Mr. Cone, for the defendant in error, made the following points: 

1. That when slaves pass from the possession of a father-in-law, 
to a son-in-law, by presumption of law it is a gift from the former 
to the latter, and therefore the declarations of the father-in-law, 
after he has parted with the possession of the property, are not 
competent evidence to defeat the title of the son-in-law. 1 Bay 
R. 232 ; 2 Nott § McCord R. 92; 4 McCord R. 228, 251; 1 Hill (S. 
C.) R. 194; Harper R. 375; 1 Bail. 115; Rice Eq. 174; 1 Stew- 
art R.24; 6 Ala. R. 259. 

2. What is asserted in the presence of a party, and to which he 
makes no reply, is received as evidence against him; but in order 
to make such evidence competent, it must be proved as an affirma- 
tive fact that the party made no reply, but remained silent. 3 
Phil. Ev. 192, and cases there cited; 5 Harris & Johns. R.117, 119; 
14 id. 388, 393. 


By the Court.—Nisset, J., delivering the opinion, 


. This action of trover for a slave named Jerry, was brought by 
the: plaintiffs in error, Carter and wife, against George F. Bu- 
channon. The plaintiffs attempted to show title by proving the gift 
to Mrs. Carter, from Jacob Bull, her grand-father, when she was 
quite a child, of Jenny, the mother of Jerry. In the progress of 
the trial, the plaintiffs proved possession of Jerry by the defendant 
for several years ; that he purchased him from the administrators 
of Jones Kendrick, who was the father of Mrs. Carter and the 
son-in-law of Jacob Bull; that Jerry was the son of Jenny, and 
was born in the possession of Jones Kendrick and continued in 
his possession until his death, he exercising acts of ownership over 
him all the time. The plaintiffs also proved the value of Jerry, 
and of his hire, and some other facts which are immaterial, as they 
did not go to make out their title. At this point in the case, the plain- 
tiffs tendered in evidence the depositions of William Bull, to prove 
“that he heard Jacob Bull say he had made a gift of the negro 
woman Jenny to his grand-daughter, Esther Caroline,” (Mrs. Car- 
ter.) At the same time, they tendered in evidence the depositions 
of Mildred T. Bull, to prove “that she had heard Jacob Bull in 
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his life-time, and on the evening of the day on which he gave 
Jenny to his grand-daughter, say and show how he made the gift, 
by placing the hand of the girl Jenny in the hand of his grand- 
daughter Esther Caroline Kendrick, (now Mrs. Carter,) and tell 
her that was her negro.” These depositions, the plaintiffs insisted, 
were competent to show a gift from Jacob Bull to his grand- 
daughter, of, Jenny, the mother of the slave in question. Being 
demurred to, they were réjected. . 

The plaintiffs in error contend that in the rejection of [1.] 
these depositions, the Court erred, insisting that the sayings of 
Jacob Bull are legal testimony to prove the gift, and thus make 
out their title, because they are part of the res geste. We dissent 
from this opinion of the plaintiff’s counsel, and hold with the pre- 
siding judge. What is meant bythe res geste? The idéa of the, 
res geste presupposes a main fact, or principal transaction; for 
example, the delivery into possession of a slave, might be the main 
fact in an alleged gift. With this preliminary remark, I answer, 
that the res geste, mean the circumstances, facts and declarations 
which grow out of the main fact, are contemporaneous with it, and 
serve to illustrate its character. I do not claim that this definition 
is perfect, for I know that the res geste are different in different 
cases ; no definition could be framed so comprehensive as to 
embrace all cases, hence it is left to the sound discretion of the 
courts what they shall admit to the jury along with the main fact, 
as parts of the res gestz. But perhaps this definition embraces as 
nearly all that is meant in legal parlance by that phrase, as any 
other which can be drawn from the books. One peculiarity of 
the main fact or transaction ought to be noted, and that is, that it 
is not necessarily limited as to time; it may be a length of time in 
the action. The time of course depends upon the character of 
the transaction; it is, however, well settled, that the acts of the 
party, or the facts or circumstances or declarations which are 
sought to be admitted in evidence, are not admissible unless they 
grow out of the principal transaction, illustrate its character, and 
are contemporary with it. 1 Greenl. Ev. secs. 108, 109, 110; 2 
Bing. R. 104; 9 id. 349, 352; 4 Pick. R. 372; 11 id. 309; 21 
Howell State Trials, 542; 1 Starkie Ev. 62,63; 4 Mass. R. 702; 
12 id. 439; 14 id. 245; 5 Johns. R. 412; 2 Cow. § Hill Phil. Ev. 
note 444, _ , 

In the present case, it is the declarations of the party said [2.] 
to have made the gift, that are to be considered. Declarations, as 
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parts of res geste, made at the time of the transaction, are regarded 
as verbal acts, indicating a present purpose and intention, and are 
therefore admitted in proof like any other material facts. 5 T. R. 
512; 2 Bing. R. 99; 1 M. & M. 338; 5 Greenl. R. 266; 1 B. & 
Ad. 135; 1 Metc. R. 242; 1 Greenl. Ev. sec. 108. 

An indispensable characteristic of declarations is, that they must 
be made at the time of the act done which they are supposed to 
characterize; and further, they must be calculated to unfold the 
nature and quality of the facts they are intended to explain, and 
so to harmonize with them, as obviously to constitute one transac- 
tion. 3 Conn. R. 250; Story on Bailments, sec. 339; 14 S. & R. 
275; 11 Wend. R. 25; 2 Ad. & El. 80; 1 Greenl. Ev. sec. 108, note. 
To apply the test of these principles to these depositions. In the 
first place, no main fact in this casé was proven ; there was no 
transaction to illustrate before the Court; there was.no evidence 
of a gift of Jenny, or of a delivery, or any thing which looked 
like a gift. These depositions were offered to prove the main 
fact; and for this reason, if there were none other, I do not 
perceive how they could be considered as res geste. But admit- 
ting that there was proven, or could have been afterwards proven, 
the delivery of the negro girl\Jenny, to Mrs. Carter, or any other 
fact which might be considered as a main fact, then it must be 
conceded that these declarations of Jacob Bull would seem to 
grow out of it, would serve to characterize it, would be expres- 
sive of the motive or object of the donor, and would harmonize 
with it. Thus far the requirements of the rules laid down are 
[3.] fulfilled. But one indispensable thing is wanting ; they were 
not contemporary with the fact; they were not made at the time 
of the alleged gift. According to the testimony, they were made 
in the evening of the day when the gift was made—on the same 
day, but after the time of the gift. If in this case there was a gift 
at all, it was a parol gift, perfected by manual tradition. The 
action of the transaction must have required but a brief period. 
The declarations were after the transaction, and were not there- 
fore contemporaneous with it. The declarations were a narrative 
of @ past occurrence, and are not a part of the res geste of that occur- 
rence. Greenl. Ev. vol. 1, sec. 110; 2 Pothier on Obl. by Evans, 
248, 249; Cas. Temp. Hardw. 267; 1 Adol. § Ell. 733. We are 
clear that these depositions were not parts of the res geste. 

[4.] The plaintiffs then proved that the woman Jenny was origi- 
nally the property of Jacob Bull; was raised by him, and by him 
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owned until she went into the possession of Kendrick ; and having 
proven these additional facts, they again tendered in evidence 
the depositions of William and Mildred T. Bull, which were again 
rejected. The plaintiffs maintain, that having proven that the de- 
fendant bought of Kendrick, and that he held under Jacob Bull, 
Jacob Bull’s admissions showing title in them, and therefore out 
of the defendant, is legal evidence; that his admissions bind him 
and those who are in privity with him. 

It is true that the admissions of a person from whom the title to 
property in question emanates, made against his interest, and at a 
time when he is in possession, or before he has parted with the 
title, may be proven in a suit to which he is not a party, as original 
evidence. It is also true, that such admissions bind himself and 
also his privies; for example, admissions made under such circum- 
stances by an ancestor, will bind his heir, by a vendor his vendee, 
by a donor his donee; the effect of the admissions extends to 
all who claim under him; such admissions bind him, because 
made against himself they are in conflict with his interest ; they 
are held to be true, and are one of the exceptions to the general 
rule that hearsay evidence is inadmissible, because no man can 
be presumed voluntarily to assert a falsehood which will operate 
against his interest. A slight acquaintance with human nature 
attests the soundness of this reasoning. Privies are bound by 
them, because of the identity of their interest with that of the de- 
clarant. A purchaser, for example, who buys property encum- 
bered with such declarations, takes it cum onere; the vendor can 
not convey a better interest in it than he himself has; the interest 
bought, is the interest sold; if it is already lessened or weakened 
by admissions, it must needs pass to the purchaser thus diminished 
or impaired. 

This kind of evidence is admitted with caution ; observe the 
conditions of its admissibility. The admissions must be against 
the interest of the declarant, and at a time when they will so operate ; 
they must be made whilst he is in possession, or before he has 
parted with the title; if made after the title has passed from him, 
they do not affect his interest, for then he has no interest in the 
property. In such a case the reason of the rule does not apply. 
A privy is not bound by declarations made after a sale; there is 
no interest in the declarant with which his can be identified. If 
when he purchases the property, it is unencumbered, it can not be 
encumbered by subsequent admissions of his vendor. Nothing 
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would be more unjust or more ruinous, than to permit titles to 
property to be affected by the hearsay statements of those who 
had once owned or possessed it, after they had parted with all 
interest in it. Hence, before this kind of testimony can be ad- 
mitted, the foundation for its admission must be laid by proof that 
the admissions were made at a time when the declarant had an 
interest in the property. 

In this case, so far from this being done, the testimony is, that 
Jacob Bull’s admissions were made after the alleged gift to Mrs. 
Carter; and further, it appears that they were made after the 
posession of the slave had passed from him to Kendrick; for the 
testimony is, that the same day the gift was made to Esther Caro- 
line, the negro went home with Kendrick. The admissions were 
made in the evening of the same day. Whether this last inference 
be a fair one, from the evidence, may be questionable. It is, how- 
ever, immaterial, for in our judgment, it lay upon the plaintiffs to 
prove affirmatively that the declarations were made at a time 
when the.declarant had an interest; so that we do not think the 
Court erred in excluding this testimony a second time. 1 Greenl. 
Ev. secs. 189,181, 190, 149; 10 East, R. 109; 2 Strange R. 1129; 
2 Burrow R. 1071, 1072; 1 Crompt. § Mees. 423, 424; 2 Jac. & 
W. R. 489; 3 Bing. n. c. 408, 420; 2 Russ. 63, 68; 1 Greenl. 
Ev. sec.171; 1 Hill R. 612; 2 Cow. & Hill Phil. Ev. note 481; 5 B. 
& Ad. R. 223; 2 Metc. R. 263; 1 Taunt. R. 141; 1 Esp. R. 458; 
9 Bing. R. 41; 2 T. R. 53; 1 Camp. R. 367; 9 Greenl. R. 83; 
1 Fairf. R. 244; 6 Greeal. R. 416; 5 Pick. R. 2; 10 Ad. & Ell. 
R. 106; 2 McCord R. 243, 457; 1 Ad. & Ell. R.'740, 733. 
[5.] The depositions of the same witnesses were now offered to 
prove the facts contained in the following words, as recited in the bill 
of exceptions, to wit: “ The same day of the gift and delivery of 
the said girl Jenny to Mrs. Carter, then Miss Kendrick, they all 
went home together and remained in possession of Jones Kendrick 
as one family.” The presiding judge admitted the evidence for 
the purpose of showing possession of the negro girl in Jones Ken- 
drick, but held that it was not good to show a gift to Mrs. Carter, 
The plaintiffs in error claim that this was an error; they say, 
that inasmuch as Mrs. Carter was a child, living with Kendrick 
her father, his possession was for her use, and that the delivery to 
him was a delivery to her. This is all very well; but when they 
go further, and say that this evidence proves a gift, they are deci- 
dedly in error. The Court did right to permit the evidence to 
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go to the jury, to prove the fact it purports to prove, to wit, the 
possession of the slave Jenny, in Kendrick. The jury were the 
judges of what effect it would have in making out a gift to Mrs. 
Carter; they were to judge whether Kendrick’s possession was 
in his own right, or as trustee or agent for his daughter ; whether 
this was or not an advance to Kendrick from his father-in-law ; in 
short, how far it went to prove a gift to Mrs. Kendrick. It would 
have outraged all legal propriety for the Court to have ruled, that 
this testimony of itself, proved a gift to Mrs. Carter, We find no 
error in this record on this ground. 

The only remaining question in this record for our review, [6.] 
originated also in a demurrer to evidence. The plaintiffs offered 
the depositions of one Judith Young, to the effect “ that she saw a 
gift made by Jacob Bull to Esther Caroline Kendrick, of a negro 
girl named Jenny. The gift was made in Mr. Kendrick’s house, 
in the year 1814, Jones Kendrick asked Jacob Bull, (when he, 
Kendrick, was going to make a will, a little previous to going into 
the army,) what he would do with a negro girl named Jenny? Mr. 
Bull told -him, Kendrick, that he could not do any thing with 
Jenny, for he had given her to Esther, his daughter.” The Court 
rejected the first part of this testimony, because the witness does 
not explain in what way or by what means the gift was made; and 
very properly. As to what constitutes a parol gift, is a question 
of law, arising upon the facts. The Court administers the law : 
and the jury find the facts. To make out a gift, therefore, , 
facts must be proven. This witness testifies to no act or fact, but : 
states that a gift was made. It is the opinion of the witness, upon 
her recollection of the transaction, that it was a gift. If this tes- - 
timony were admissible, then the witness would take the place of 
both Court and jury; she would find the facts, and she, too, apply 
the law. If there had been proof already before the jury of a 
gift, and this witness had identified her testimony as to time and 
place with such proof, perhaps the question would be am 
Here there was no proof of that character. 

The latter part of this evidence, to wit, the question put by [7.] 
Kendrick to Bull, and his reply, was rejected, because the testimony 
does not disclose whether Kendrick assented to the statement of 
Bull or was silent. The plaintiffs insist that this testimony was 
admissible upon the principle, gui tacet, consentire videtur. The 
defendant admits the principle, but replies, that the testimony is 
not admissible until the party seeking to use it shows assent by 
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express words, or by silence. A distinction is to be taken in the 
application of this maxim, between declarations made by a party 
interested, and by a stranger. What one party says to another, 
without contradiction, is admissible; but what a stranger says to 
a party, may, although uncontradicted, not always be evidence ; it 
may be impertinent, and best rebuked by silence. If, however, 
there is a reply, that is evidence. Thus, what a magistrate, before 
whom an assault and battery was investigated, said to the parties, 
was held inadmissible in a subsequent civil action for the same assault. 

Best, Chief Justice, in Child vs. Grace, 2 Car. §& Pay. R. 193, 
upon this subject, holds the following language : “‘ What was said 
by the defendant to the plaintiff may be evidence, but not what was 
said by a third person; or if that which was said drew any answer 
from the plaintiff, then that makes it evidence, otherwise it is not. 
Really, it is most dangerous evidence. I never will receive such 
evidence unless, as my Lord Kenyon used to say, the twelve 
judges in the House of Lords tell me that I must.’’ 

“ Nothing,” says Duncan, C. J., “can be more dangerous than 
this kind of evidence. It should always be received with caution, 
and never ought to be received at all, unless the evidence is of 
direct declarations of that kind which naturally calls for contra- 
diction—some assertion made to a party with regard to his right, 
which by his silence he acquiesces in.” 14 Serg. § Rawle 393. 

If the declarations are those of a third person, the circumstances 
must be such as called on him to interfere, or at least such as would 
not render it impertinent in himto doso. The admissibility of all 
such evidence depends upon the assent of the person to whom the 
statements are made. Assent is an acquiescence of the mind in 
the truth of the statement. This is manifested by proof of express 
admissions, or by proof of silence. The party adducing the testi- 
mony, must show the express assent or silence of the party 
addressed. In the absence of such proof, it does not appear but 
that he made the most earnest protest, or the most vehement dis- 
claimer. 1 Greenl. Ev. secs. 199, 200; 14 Serg. § Rawle 393; 2 
Car. & Pay. R.193; 3 Stark. R. 33; 1 M. & M. R. 336; 3 Car. 
-& Pay. R. 103; Tait Ev. 293; 1 Ad. & El. R. 162,165; 2 Nott 
& McCord R. 301; 2 Har. §& Johns. R. 117, 119; 2 Cow. & Hill 
Phil. Ev. note. 191; 1 Starkie Ev. 64. 

Now, if the evidence we are now considering falls under [8.] 
these rules, it was properly rejected. But does it? We have 
not here a volunteer statement made by Bull to Kendrick, in rela- 
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tion to his right in the negro girl, but a volunteer question, 
propounded by Kendrick to Bull, and Bull’s reply. Bull’s reply 
cannot be considered in the light of a statement made by him to 
Kendrick, because it is elicited by the previous inquiry of Ken- 
drick. The circumstances of the case are also to be considered ; 
Kendrick was in possession of the negro woman, he was about 
to make his will, and the parties were in consultation about his 
will. Whether Kendrick meant by the question, “ what shall I do 
with the negro girl Jenny ?” to elicit the advice of Bull as to what 
particular disposition he should make of her as his own property, 
or whether he meant to disclaim property in her, or to admit that 
he held her as the trustee or agent of Mrs. Carter, or to recognise. 
in Bull the right himself to control her, are all questions of inten- 
tion. Of these, the jury are the judges; and we think the question 
and the answer ought to have been submitted to them, and that it 
was their province to determine what effect it had, if any, upon 
the plaintiffs’ or the defendant’s title to the property in litigation. 
Upon this point alone, this case must be remanded. 

Judgment reversed. 





No. 69.—Harmon Howarp, plaintiff in error vs. Lewis S. Brown, 
adm’r. of Luxe J. Morgan, deceased, defendant in error. 


[1.] The true test of the imterest of a witness is, that he will either gain or lose by the 
direct and legal operation and effect of the judgment, or that the record will be 
legal evidence for or against him,jn some other action. It must be a present, ter- 
tain and vested interest and not an interest uncerlain, remote, or contingent. 

[2.] If the interest be of a doubtful nature, the objection goes to the credit of the wit- 
ness, and not to his competency. 

[3.] The holder of a promissory note or other instrument, is bound to sue a dormant 
partner of the makers, not generally known us such, when notified to do so by the 
security or indorser, under the act of 26th December, 1831. 

[4.] A judgment was recovered against the plaintiff as a subsequent indorser, and was 
settled by him by giving a new note and agreeing to pay the attorney’s commis- 
sions upon the judgment, which was to be kept open as a lien therefor. In a suit 

upon the old note, by the plaintiff against a prior indorser, it was held that the 
plaintiff became the holder thereof eo instanti upon his settlement of the judg- 
ment, so as to be affected by notice to sue the makers, notwithstanding the attor- 
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ney’s commissions remained unpaid and the judgment continued open to secure 
them. 

[5.] Notice was given to the holder to sue the qubes, but before the expiration of the 
three months allowed by the statute, the maker removed out of the State, so that 
no suit could be instituted against him; held, that the holder has the whole three 
months allowed by the statute, within which to sue, and that the removal of the 
maker was at the risk of the indorser, and not of the holder. 


Assumpsit. From Wilkes Superior Court. Tried on the ap- 
peal. Before Judge Sayre. September Term, 1847. 


The plaintiff on the trial in the Court below, produced in evi- 
dence the note declared on, which was for $2000 principal, dated 
‘28th July, 1840, due by the first of January thereafter, made by 
Story & Pratt, payable to the order of Luke J. Morgan, defend- 
ant’s intestate, and indorsed by him and the plaintiff Howard and 
Addison Pratt. The plaintiff also produced the record of a judg- 
ment upon said note from Bibb Superior Court, in favour of the 
Central Bank against him as the second imdorser, and an order 
taken at the November adjourned term, 1843, of that Court, giving 
him control of the note to pursue the makers and prior. indorser. 

It was then proven by the testimony of Alfred M. Nisbet, cash- 
ier of the Central Bank, that the note sued on was discounted 
there, and finally paid by the plaintiff in December, 1842, by 
running a new note, and that he, in consideration of the indulgence, 
agreed to pay the commissions of Tracey & Gresham for. collect- 
ing the same. It was also proven by the testimony of John J. 
Gresham, Esq., that the judgment against the plaintiff was held 
open by him as the active partner of Tracey & Gresham, for his 
fee, he holding a lien upon it for that purpose, under the settle- 
ment with the Bank. That at that time the plaintiff was hard 
pressed, and considered insolvent; that his fee was finally arranged 
to be paid by one Gates, who paid a portion in November, 1844, 
and the balance in 1845; that plaintiff did not have possession or 
control of the note until the order at the November adjourned 
term of Bibb Superior Court, 1843; that Story in 1841 was insol- 
vent, and Addison Pratt dead, who as far as witness knew, were 
the only partners ; that if the plaintiff had informed witness he 
wished the note in order to pursue the principals or prior indorser 
he would have permitted him to have it, although by his agreement 
he was not entitled to it. 

The defence relied upon was, notice to sue the principals, first 
in 1843, and again after the commencement of the suit; and also 
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that the plaintiff was estopped by his contract of indulgence with 
the previous holder. 

John H. Morgan was introduced as a witness on the part of the 
defence, and being objected to on the ground of interest, he was 
sworn on his voire dire, and stated that he was not interested; that 
he was ason of Luke J. Morgan, the defendant’s intestate, but 
was not entitled to any portion of his estate; that he had been . 
discharged as a bankrupt since the death of his father, (the said 
Luke J.) and his interest in his estate was included in his schedule ; 
that his schedule was purchased at the sale of the commissioner 
in bankruptcy, by one Moorehouse, his brother-in-law, for a 
small amount, less than five dollars, under no promise to -account 
to him, or any expectations of witness that he would account; 
that Moorehouse informed witness that he announced to the bid- 
ders that he was bidding it in for witness, but did not say whether 
he would or not comply with the announcement. Whereupon the 
Court below decided that the witness was competent ; to which 
the plaintiff excepted. 

The witness then being sworn in chief, stated that he was pres- 
ent in the year 1843, when defendant requested the plaintiff to 
proceed to collect the said note out of the makers thereof; and 
witness as agent of the defendant, frequently afterwards required 
plaintiff to sue. Both the defendant and witness informed the 
plaintiff that Frederick Pratt was a partner. This was in Macon, 
near the Floyd House, in the summer. Witness afterwards, as 
agent, repeatedly, and before said Frederick Pratt left for the 
north in September or October, gave the notice to sue. Frederick 
Pratt returned in the spring of 1844, remained two days in Ma- 
con, went to Washington, Wilkes county, and returned to Macon, 
where he remained two days more. Witness did not see plaintiff 
while Pratt was in Macon that year. Pratt returned to the north, 
and had not since been in Georgia. Story left the state in 1840, 
and had not since returned. ‘Witness inferred Frederick Pratt to 
have been a partner from the commencement of the firm, from the 
fact of being a clerk in the house, and from the correspondence. 
He (Frederick Pratt) came to Georgia late.in 1840, or early in 
1841, and took part immediately in the matters of the concern; his 
brother, Addison Pratt, died in the spring of 1841, and Frederick 
took possession of all the effects. He denied being a partner, but 
promised Howard to pay this debt out of the effects of the firm. 
When the note was given, the firm consisted ostensibly of Alfred 
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Story and Addison Pratt. When the notice was given by defend- 
ant, and by witness as his agent, the plaintiff replied, that he had 
not the control of the note and could not sue; and also informed 
witness that he, plaintiff, could not take the oath to hold Frederick 
Pratt to bail, because he believed the prior indorser good, and 
always said that he did not know Frederick Pratt to be w partner. 
Plaintiff, for the first time, acknowledged that he had ‘control of 
the note, in January, 1844. Witness knew Frederick Pratt to be 
a partner, and so informed the plaintiff, and plaintiff from the infor- 
mation of others as well as witness, knew him (Frederick Pratt) 
to have been a partner from the beginning. He was not gene- 
rally known as a partner in 1841; no one out of the store knew 
him to be a partner before that time. Witness did not know 
whether or not plaintiff knew that Pratt was in Georgia in 1844. 

The jury, after argument of counsel and the charge of the Court 
below, found for the defendant. 

To the charge of the Court below the counsel for the plaintiff 
excepted, on the following grounds: (The portions of the charge 
excepted to, are sufficiently set forth in the grounds of the excep- 
tions.) 

1. That the Court erred in charging the jury as to the right of 
the indorser to give notice to sue a dormant partner of the makers, 
not generally known as such. 

2. That.the Court erred in charging the j jury that the plaintiff 
became the legal holder of the note so soon as he run a new note 
in the Central Bank, and before he had complied with the condi- 
tion of paying the commissions of the attorneys, and while the 
judgment was still held open against him as a lien for said com- 
missions. 

3. The Court erred in charging the jury that where notice was 
given, if the makers removed without the limits of the State before 
the three months expired, it was the risk of the holder, and 
the indorser was discharged if in the exercise of ordinary dili- 
gence the holder could have sued before the maker went away. 

Upon which exceptions error was assigned. 








T. R. R. Coss and F. H. Cone, for the plaintiff in error. 


A. H. Srepuens and Reese, for the defendant in error. 


Lumpkin, J., having been of counsel in this case, gave no 
opinion. 
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‘ By the Court—Warner, J., delivering the opinion. 
. ) 

The first exception taken to the decision of the Court below is, 
to the admission of the testimony of John H. Morgan, who was 
offered as a witness on the part of the’ defendant. 

The true test of the interest of the witness is, that he will [1.] - 
either gain or lose by the direct and legal operation and effect of the 
judgment, or that the record will be legal evidence for or against 
him in some other action. It must be a present, certain, and vested 
interest, and not an interest uncertain, remote, or contingent. 
And if the interest be of a doubtful nature, the objection goes [2.] 
to the credit of the witness, and not to his competency. 1 Greenl. Ev. 
458, sec. 390. From the facts disclosed by the record, we do not 
think the witness had such a direct and vested interest in the suit as 
would render him incompetent. The promise made by ‘his 
brother-in-law to him was a mere nude pact, which the law would 
not enforce, and therefore vested no interest in the witness; the 
objection was properly to the credit of the witness, and not to his 
competency ; and the Court below did not err in admitting his tes- 
timony. 

The second exception appearing on the record is, that the [3.] 
Court below erred in charging the jury as to the right of an indorser 
to give notice to sue a dormant partner of the makers, not generally 
known as such. By the Act_of 26th December, 1831, which was 
amendatory of the Act of 1826, it is declared,“ That every case 
which may hereafter arise, where the security or indorser of any 
promissory note or other instrument, after the same has or shall 
become due, has required, or shall hereafter require, the holder 
thereof to proceed to collect the same, and the said holder has not 
proceeded, or shall not proceed to do so within three months after 
such notice or requisition, the indorser or security shall be no lon- 
ger liable.” Prince 471. The act does not in express terms 
declare that the holder must proceed to collect the note by suit, out 
of the maker, within three months after notice, but such, it is 
believed, has been the uniform and contemporaneous construction 
given to the act by out courts; and the question now presented is, 
whether the holder, after notice, was bound to have sued a dor- 
mant partner as one of the makers, whose name did not appear on 
the face of the paper. 

The note was drawn by Story & Pratt, and indorsed by the 
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defendant’s intestate. Addison Pratt and Story were the ostensible 
partners ; but the jury have found by their verdict that Frederick 
Pratt was also a partner; and the holder was notified to sue him 
as one of the makers of the note. 

{It is contended by the plaintiff in error, that the right of the 
holder of the note to sue the dormant partner is merely elective, 
and not compulsory. This may be true as a general rule when the 
rights of third persons are not to be affected by his election ; but 
the rights of the indorser are involved in this case; the statute 
gives him the right to require the holder of the note to proceed to 
| collect the same by suit against the makers thereof, within three 
months, and if he fails to do so, the indorser is no longer liable. In 
Pitis vs. Waugh et al., 4 Mass. R. 426, Chief Justice Parsons says: 
' “ By the law merchant, a man may be answerable as a dormant 
partner on a contract made by the partnership, of which he is in 
fact a member.” A dormant partner is suable as a defendant, 
because he participated in the profits of the contract. Lloyd vs. 
Archbowle, 2 Taunt. R. 324. 

The jury having found by their verdict the fact that Frederick 
Pratt was a partner, it follows as a necessary legal consequence, 
that he was one of the makers of the note, and as such was liable 
to be proceeded against by suit, at the instance of the holder, when 
required to do so by the indorser; and there was no error in the 
charge of the Court below on this branch of the case. 

[4] The third exception is, that the Court erred in charging 
the jury, that the plaintiff became the legal holder of the note so 
soon as he run a new note in the Central Bank, and before he had 
complied with the condition of paying the commissions ‘of the 
attorneys, and while the judgment was still held open against him 
as a lien for said commissions. It appears, from the testimony of 
the cashier of the Central Bank, that the judgment was paid at the 
bank by Howard’s giving a new note, he agreeing to pay the’attor- 
neys who obtained the judgment their commissions for obtaining 
the same. The moment the debt was paid by Howard, who was 
a subsequent indorser, he had the legal right to control the paper 
as against his prior indorser, and the makers thereof. The new 
note was accepted by the bank in satisfaction of the judgment 
obtained against Howard, as the second indorser thereon. The 
payment of the commissions was an act to be done by Howard 
according to his agreement, and was a matter of his own, and did 


not alter or change his rights as holder of the paper. According 
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to the view taken by the plaintiff, if Howard never paid the attor- 
neys’ commissions, he never would become legally the holder of 
the paper, and notice to proceed to collect out of the makers, by 
the indorser, would never be effective, and would thus defeat the 
indorser’s right to give him notice under the statute, by his own 
omission to perform his agreement. We do not think it is in the 
power of the plaintiff in error to avail himsetf of any lien which 
the attorneys might have had on the papers in their hands for the 
payment of the commissions which, by his own agreement he was 
bound to discharge; we therefore affirm the judgment of the 
Court below upon this point, as made by the bill of exceptions, 

The fourth exception taken by the plaintiff in error is, that [5.] 
the Court below erred in charging the jury, that when notice was 
given, if the makers removed without the limits of the State before 
the three months expired, it was the risk of the holder, and the 
indorser was discharged if in the exercise of ordinary diligence 
the holder could have sued before the maker went away. 

The Act of 1831 was intended accurately to define the duties and 
rights of both the holder and indorser. Before the enactment of this 
statute, the security would have been compelled either to have 
taken up the note from the holder, and pursued his legal remedies 
against the principal, or to have made application to a court of 
equity for relief. We are aware that a different doctrine was 
maintained in Pain vs. Packard, 13 Johns. R.174. In that case 
it was decided, that where the holder of a note who was requested 
by the surety to proceed without delay to collect the money out 
of the principal, who was then solvent, neglected to do so until 
the principal became insolvent, the surety was exonerated. 

This doctrine was full discussed and denied, both upon principle 
and authority, by Chancellor Kent, in King vs. Baldwin, 2 Johna. 
Ch. R. 554. 

The decree of the chancellor was, however, reversed on appeal, 
by the Court of Errors, by the , casting vote of the presiding offi- 
cer of the court—two of the judges of the Supreme Court 
expressly overruling their own decision in Pain vs. Packard, say- 
ing that, upon more full and deliberate investigation, they were 
convinced that their judgment in that case was erroneous. 

In Warner vs. Beardsley, 8 Wend. R. 194, the court felt itself bound 
by the previous adjudication of the Court of Errors sustaining 
the case of Pain vs. Packard, yet, the chancellor who delivered 
the opinion of the court, takes occasion to repudiate the principles 
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of that decision, and declares that it stands in opposition to the decis- 
ions of most, if not all of the States in the Union, where the ques- 
tion has arisen. In Beardsley vs. Warner, 6 Wend. R.610, the court 
held, that the doctrine ruled in Pain vs. Packard, did not apply to 
the case of an indorser of a promissory note; taking a distinction 
between one who is a mere surety for another and an indorser of ne- 
gotiable paper. The court say, “ An indorser, though in the nature 
of asurety, is answerable upon an independent contract, andit is-his 
duty to take up the bill when dishonoured. The moment the note 
is dishonoured, and notice of that fact duly given to the indorser, 
the holder’s right to sue him is perfect, and this right is not im- 
paired as long as he remains passive.” The case of Pain vs. 


Packard, has not been followed by the courts of New York © 


because it was originally based upon the true principles of the law, 
but for the reason that it has been sustained by the court of dernier 
resort in that State, and therefore considered as binding authority 
there, in all cases coming directly within that decision. 

Before the passage of our statute, we do not understand the 
rule of law to have been that the security or indorser had the right 
to request the holder to proceed to collect the paper, and if he 
failed to do so within a reasonable time, and the principal became 
insolvent, or removed beyond the jurisdiction of the court, that 
the security or indorser was discharged from liability. In King 
vs. Baldwin, Chancellor Kent emphatically declares, “there is no 
case in the English law, in which the personal application of the 
surety to the creditor, was held to be compulsory on the creditor, 
at the hazard of discharging the surety.” See Pickett vs. Laud, 
2 Bailey R. 608. 

The surety to the note, whether a joint promissor or indorser, 
by the law governing the contract, stands in the same relation 
to the creditor in regard to the payment of it as the principal 


debtor, so long as the contract remains unaltered by the act of the 


creditor, with the acknowledged right in the security or indorser at 
any time after the money becomes due, to pay the debt and sue 
the principal, at his own risk, for jndemnification. When the lia- 
bility of the indorser becomes fixed by demand and. notice, the 
holder has a perfect right to sue and collect his money out of 
either the maker or indorser, unless the holder has made a new 
contract with the maker prejudicial to the rights of the indorser, 
whereby he would be entitled to be discharged. McLemore vs. 
Powell, 12 Wheat. R. 564. 
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We think it is clearly established, both upon principle and 
authority, that, before the enactment of our statute, the holder of 
the note could not have been compelled to have sued the makers 
at the request of the indorser; and if such a requisition had been 
made on the holder by the indorser, and the holder had neglected 
or refused to have instituted suit against the makers until they had 
removed beyond the jurisdiction of the State, or become insolvent, 
the indorser would not have been discharged, notwithstanding the 
holder could have instituted the suit against the makers by the exer- 
cise of ordinary diligence. If the indorser had not the right in law 
to require the holder to sue the makers, then the exercise of ordina- 
ry or extraordinary diligence had nothing to do with the question. 

We have endeavoured to show what were the rights of the 
holder of the paper to collect his‘ money out of the indorser or 
security, prior to the enactment of our statute. We have shown 
that the indorser was not discharged by,the mere passive indul- 
gence of the holder to the makers, although requested by the 
indorser to sue them; that the indorser by his own mere request 
could not defeat his own legal liability for the payment of the 
paper. The statute, however, was made in derogation of the com- 
mon law rule upon this subject, and introduced a new principle of 
commercial law. This statute is not only in derogation of the 
common law rule, but it operates as a restriction upon the rights 
of the holder, and in our judgment ought to be strictly construed. 
The indorser now has the right to require the holder to proceed 
to collect the paper, and if he shall not proceed to do so within 
three months after such requisition, the indorser is no longer liable. 
The holders’ rights during the three months are precisely the same 
as they were under the old law; during the three months, the 
indorser is bound to the holder in the same manner and just to the 
same extent as he was before the statute. The release of the 
indorser depends entirely on the action of the holder, who has the 
whole three months given him to sue the makers. The indorser 
derives his right to be released from the statute, and that gives him 
no relief until after the expiration of three months. 

The legislature did not think proper to leave it to judicial dis- 
cretion, as to what should be considered a reasonable time for the 
holder to sue, after notice, but have, with commendable wisdom 
expressly declared within what time the holder shall proceed to 
collect, or lose his right. 

The charge of the Court below to the jury was, “that if the 
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makers removed without the limits of the State before the three 
months expired, it was the risk of the holder, and the indorser 
was discharged if in the exercise of ordinary diligence the holder 
could have sued before the maker went away.” Suppose the ma- 
kers had become insolvent after the notice, and before the expiration 
of the three months, and the holder sued them on the last day 
of the time allowed by the statute, at whose risk was the solvency 
or insolvency of the makers, during the three months? If the 
indorser was bound for the debt to the holder until after the expi- 
ration of the time prescribed by the statute, then the solvency of 








the makers was at the risk of the indorser, although the holder 


might, perhaps, by the exercise of ordinary diligence in institu- 
ting suit at an earlier period, have collected the debt out of the 
makers. 

But the record declares, that in this case the holder did not sue 
within the three months, for the reason that, before the expiration 
of the time, the makers removed beyond the jurisdiction of the 
State, so that the holder could not sue them; and the Court below 
ruled that such removal was at the risk of the holder. This is an 
important question to the holders of commercial paper. 

The indorser was, in our judgment, bound to the holder 
for the payment of the money until the expiration of the three 
months, and the holder had the full time allowed him by the 
statute to institute the suit; and if, in the mean time, the makers 
removed beyond the limits of the State so that they could not be 
sued, it was at the risk of the indorser or security who was bound 
Sor them, and not at the risk of the holder, who refused éo trust the 
makers without the security. If, before the statute, the removal of 
the makers would have been at the risk of the indorser or security, 


and not at the risk of the holder, upon what principle is it that, _ 


during the three months while the holder’s rights are as perfect as 
under the old law, the risk of the removal of the maker beyond 
the jurisdiction of the court, is shifted from the indorser or secu- 
rity to the holder of the note? where is the authority for declar- 
ing that the risk is so shifted? The statute does not so declare, 
nor do the principles of the commercial law, to which reference 
has been already made. The indorser, or security, derives no 
assistance from the statute for the purpose of restricting his lia- 
bility to the holder, until after the expiration of the three months ; 
the statute does not take from the holder any of his rights during 
the three months, which he had under the old law, nor does it dimin- 








i 
F 
t 












MILLEDGEVILLE, NOVEMBER TERM, 1847. 533 
Howard rs. Brown, adm’r. f 


ish in the least degree during that period, the responsibility of the 
security or indorser to the holder of the note. Nor does this 
view of the question impose any additional burden or hardship on 
the security or indorser, for he has the same right, if he wishes 
the makers sued at an earlier period, during the three months than 
the holder is willing to institute suit to take up the paper from 
the holder, and institute the suit himself against the makers, as he 
had before the passage of the statute. 

If the indorser is unwilling to wait the time which the statute 
gives the holder to sue the makers, it is not only his right to take 
up the note from the holder and institute the suit himself against 
'*them, but his duty also, if he wishes to protect himself against the 
consequences of the removal of the makers beyond the jurisdic- 
tion of the Court within the three months ; for it is the security who 
trusts the principal debtor ; the holder, by requiring security, clearly 
manifests that he is unwilling to trust the maker, and “he who 
trusts most shall lose most,” is stated by Lord Hardwicke to be the 
rule, in Skip vs. Huey, 3 Atk. R.93. Besides, there exists a prac- 
tical difficulty in enforcing the rule, as stated by the Court below, 
that “ the indorser is discharged, if, in the exercise of ordinary dil- 
agence, the holder could have sued before the maker went away.” 
What is to be considered “ ordinary diligence ” on the part of the 
holder? Shall he be required to sue in one, three, or six weeks 
after the notice? The rights of the holders of commercial paper 
would, in our judgment, be subjected to great inconvenience and 
uncertainty with regard to their rights, when made to depend on 
judicial discretion and caprice as to what should be considered 
ordinary diligence in commencing suit against the maker, instead 
of the definite and fixed period prescribed by the statute. The 
statute regulates the time within which the suit shall be instituted, 
after the notice to proceed to collect is given by the security or 
indorser, and we have no desire to introduce any exceptions to 
the uniform operation of that rule, which must necessarily be made 
to depend upon judicial discretion as to what shall constitute 
“ ordinary diligence ;” when the legislature have definitely declared 
the rule as to what shall constitute ordinary diligence, in commen- 
cing suit against the maker by the holder of the note, in order to 
discharge the security or indorser. We are therefore of the opin- 
ion, for the reasons already stated, that the security or indorser is 
bound to the holder for the payment of the debt, until the expira- 
tion of the three months from the time of the notice; and if the 
68 
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makers remove without the jurisdiction of the court within that 
time, so as to prevent the holder from suing them, such removal is 
at the risk of the security or indorser who became bound for the 
makers, and not at the risk of the holder. 

Let the judgment of the Court below be reversed, and a new 
trial granted. 

Judgment reversed. 





No. 70—Wiu.um Locke, plaintiff in error vs. Tue Stare or 
Georeta, defendant in error. 


{1.] In an indictment under the 26th section, 11th division of the penal code, for bas- 
_ tardy, it is necessary to charge distinctly that the defendant is the father of the 
bastard child. 


[2.] The facts that the defendant is the father, and that he has failed or refused to give 
the bond in pursuance of law for the education and maintenance of the child, 
constitute the offence. 


Indictment for bastardy. Tried before Judge Hott. Wash- 
ington Superior Court. September Term, 1847. Verdict guilty. 

It was not averred in the indictment that the plaintiff in error 
was the father of the alleged bastard child. For a copy of the 
charging part of the indictment, see the opinion delivered by the 
Supreme Court. 

Several grounds of error were taken by counsel for the plaintiff 
in error. The only one considered by the Supreme Court was 
that predicated upon the refusal of the Court below to arrest the 
judgment, to wit, that it was not charged that the plaintiff in error 
was the father of the alleged bastard child. 

The other. grounds of error not having been considered by the 
Supreme Court, are omitted, 


Jounston & Tuomas, for the plaintiff in error. 


Fiournoy & McConncE 1, for the State. 
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By the Court.—Nisset, J., delivering the opinion. 


The bill of indictment in this case charges the defendant with a 


‘misdemeanor, “for that the said William Locke, (the defendant) 


of the county of Washington aforesaid, on the sixteenth day of 
June, in the year of our Lord one thousand eight hundred-and 
forty-seven, with force and arms, in the county of Washington 
aforesaid, was arrested, by virtue of a warrant issued by one Green 
Andrews, a justice of the peace in and for the county aforesaid, 
having lawful and competent authority in the premises; which was 
issued upon the affidavit of one Nancy, alias Ann Wells, (a free 
single white woman,) charging the said William with being the 
father of a child with which she was pregnant, and which was 
likely to be born a bastard and to become chargeable to the county ; $ 
and that the said William was taken by virtue of said warrant 


. before the said Green Andrews, justice of the peace aforesaid, 


and by him required to give bond and security in terms of the law, 
for the maintenance and education of the said child, which thesaid 
William then and there, to wit, in the county and State aforesaid, 
refused and failed to do, and so the jurors aforesaid &c.” 

Upon the trial of this indictment the defendant was found [1.] 
guilty. A motion was made to arrest the judgment upon several 
grounds, which was refused by the presiding judge. Error is 
assigned upon the grounds taken in the motion to arrest. As we 
are of opinion that the motion ought to have been granted upon 
one of the grounds taken, it will not be necessary to express any 
opinion as to the others. It is urged that the bill of indictment 
does not charge the defendant with being the father of the child; 
that therefore no issue was made before the jury as to that fact; 
that he is found guilty only of the facts charged in the indictment, 
and that those charges not amounting to any offence known to the 
laws of Georgia, he is guilty of and can be punished for no offence, 
and therefore the judgment ought to be arrested. In other form, 
it is contended that the indictment is fatally defective in this, that 
it does not charge the defendant with being the father of the child. 
We think it is fatally defective in that particular, and as it stands, 
charges the defendant with no offence known to our laws. 
Whether it be or not necessary to charge the defendant with 
being the father of the child, depends upon what constitutes this 
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misdemeanor; it is an offence created by our penal code ; it will 
be necessary therefore to refer to the statutes. 

The act “respecting bastardy and other immoralities,” passed in 
1793, (Prince 140,) provides, that any justice of the peace, upon 


his own knowledge or upon information, of any free white woman: 


having a bastard child, or being pregnant with one which it is 
probable will become chargeable to the county, may cause the 
offender to be brought before him by warrant, and require her to 
give bond and security for the support and education of the child 
until it arrives at the age of fourteen, or to discover on oath the father. 
If the mother discovers on oath the father, it is then made the 
duty of the magistrate to cause such reputed father to be brought 
before him upon warrant, and upon his refusal to give bond and 
security for the maintenance and education of the child until the 
age of fourteen years, for the lying-in expenses and the board, 
pursing and maintenance of the mother whilst she is confined, to 


bind him over in a sufficient recognisance, to be and appear at the | 


next Superior court of the county. It further makes it the duty 
of the prosecuting officer at that court, to prefer a bill of indict- 
ment against the reputed father, to answer such complaint as may 
be then and there alleged against him. The character of the com- 
plaint is not prescribed in this act, that is, the offence is not 
defined ; but it is defined in the penal code subsequently adopted, 
in these words, to wit: “If any putative father of a bastard child 
or children, shall refuse or fail to give security for the maintenance 
and education of such child or children, when required to do so in 
terms of the law, such putative father shall be indicted for a. mis- 
demeanor, and upon conviction of the fact of being the father of 
such bastard child or children, and of his refusal or failure to give 
guch security, he shall be punished by a fine of $700 for each child;” 
and if he is unable to pay the fine, the penal code declares that he 
shall be punished by confinement in the county jail for the space 
of three months. Under this clause of the penal code the de- 
fendant was indicted. The act of 1793 is referred to as a clue to 
the meaning of the code, although without it, its meaning would 
not be difficult of ascertainment. The primary object of the act 
of 1793, was to protect the county from the charge of bastard 
children; this it seeks to accomplish by requiring the mother, at 
her option, to give bond and security for the education and main- 
tenance of the child, or disclose its father on oath. If the former 
is done, then there is an end to the whole matter; if the latter, 
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then the object is sought to be accomplished by requiring the father, 
at his option, to give the bond, or execute a recognisance to appear 
and answer before the Superior court to the charge of a misde- 
meanor, as defined in the code. If the former is done, then again 
the whole matter is at rest; if the latter, then comes the indict- 
ment and trial. The proceedings under the act of 1793, are civil 
rather than criminal, and are very much erparte in their character. 

Now, if the offence cousists in the refusal or failure to give the 
bond according to the act of 1793, then this indictment is sufficient, 
for, in addition to the recitals in it, it expressly charges such 
refusal. We think the offence does not consist in the refusal, or 
failure to give bond—that is, the offence is not complete by reason 
of such failure. The option allowed the reputed father, to give 
the bond or appear and answer, is for his benefit. It is in the 
nature of an appeal from the judgment of the magistrate, that he 
shall give the bond. That judgment is founded on the oath of the 
woman. The act of 1793 seems to be imperative upon the magis- 
trate to arrest the reputed father, upon her oath revealing his name, 
and equally imperative when he is arrested, to exact the bond, or 
bind him over. Whether he has the right to traverse the oath of 
the woman, and show that he is not in fact the father, before the 
magistrate, has been questioned. By the act of 1802, it would 
seem that this right is given. But if he has the right, still it is only 


‘before the magistrate; it is no trial by a jury upon indictment 


found and setting forth ‘distinctly the nature and grounds of his 
offence. His guilt or innocence is made to depend upon the dis- 
cretion of the magistrate. For, if the offence consists in the failure 
or refusal to give bond, then upon the trial before the Superior 
court, the case is made out by proof that he did so fail or refuse, 
Upon this construction he is deprived of his day in court, of the 
tight of. trial by jury, and of all its incidents. Upon the oath of a 
lewd woman and a judgment of a justice of the peace, he is 
found guilty of being the father of a bastard child. We cannot > 
believe for a moment that this offence is complete upon the reputed 
father’s refusing or failing to give bond. Whilst we admit that he 
can in no case be put upon trial, much less convicted, if he does 
give the bond, and that there can be no offence unless he doés 
refuse or fail to give it, and whilst we hold that such refusal or 
failure must be averred in the bill of indictment and proved 
upon the trial, yet we hold that the fact of being the father, con- 
stitutes the misdemeanor, and that that fact must be distinctly 
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alleged irt the indictment. It is true that the defendant cannot be 
found guilty, unless it be proven that he did in fact refuse or fail 
to give bond; it is, however, not the less true, that he cannot be 
found guilty unless he is proven to be the father of the child. This 
view of the subject is demonstrated to be the true view, by refer- 
ence to the definition of the offence in the code already quoted. 
It is therein declared, that if the putative father shall refuse or 
fail to give security for the maintenance and education of the child, 
&c., he shall be indicted for a misdemeanor, “and on conviction of 
the fact of being the father of such bastard child or children, and 
of his refusal or failure to give such security, he shall be puny 
ished,” &c. 

His punishment is made to depend upon the fact of his being the 
father—upon conviction of the fact; without conviction, that is, 
without the finding of that fact by the jury, he cannot be pun- 
ished. The necessity of his being convicted of that fact, is not 
weakened by the further necessity that he must be convicted of a 
refusal or failure to give bond. I believe that this meaning of the 
legislature is as plain as if they had said, this misdemeanor shall 
consist in being the father of the child and in refusal or failure to 
give bond for its maintenance and education. If, then, the offence 
consists in part or in whole of being the father of the child, is it 
necessary to charge it in the indictment? As to this we are all 
clear; we think it ought to be charged, not by inference or impli- 
cation, but distinctly and substantively charged. 

This indictment would be bad at common law. Before pro- 
ceeding, I premise that greater strictnéss is required in criminal 
than in civil proceedings. 1 Chitty Crim. Law, 172; 1 Leach 
134, 145. The rule at common law is, that indictments should be 
framed with sufficient certainty; for this purpose the charge must 
contain a certain description of the crime of which the defendant is 
accused, and a statement of the facts by which it is constituted, so 
as to identify the accusation. Cowp. R. 682, 683; 5 Term R. 
611, 623; 1 Leach 249; Fost. 194; 2 Term R. 586; 3 Inst. 
41; 2 M. & S. 386; 1 Chitty Crim. Law, 168, 169,170. The 
reasons for this rule are, that the defendant may not be put upon 
his trial for an offence different from that which the grand jury 
have found; that the defendant may know what crime he is called 
upon to answer; that the jury may know what issue is presented 
to them to find, and may be warranted in their verdict of guilty 
or not guilty; that the court may see such a definite offence on 
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record that they may apply the judgment and the punishment 
which the law prescribes ; and that the defendant’s conviction or 
acquittal may insure his subsequent protection should he again be 
questioned on the same ground, and enable him to plead his con- 
viction or acquittal in bar of any subsequent proceedings. If I 
am right as to what constitutes this crime, then I say there is no 
certain description of the offence, becayse in the bill there is no 
allegation of that fact, which is indispensable to the perfecting the 
offence, to wit, the paternity of the child. There can be no cer- 
tainty in the description of a fact, when there is no attempt to 
describe that fact whatever. All the reasons. given for the rule, 
illustrate the glaring deficiency of this bill; their application is so 
easy, that any attempt to make it would be a work of superero- 
gation. 

The next question is, is the indictment sufficient under our own [2.] 
statute? The legislature have declared that “ Every indictment 
or accusation of the grand jury shall be deemed sufficiently tech- 
nical and correct, which states the offence in the terms and language 
of this code, or so plainly that the nature of the offence charged 
may be easily understood by the jury.” Prince 658, I think that 
it will scarcely be said that this indictment states the offence in the 
language and terms of the code, since none of the terms or lan- 
guage of the code, in relation to the paternity of the child, are 
found in it. Does it, then, so plainly state the offence that its 
nature may be easily understood by the jury? It now becomes 
necessary to refer to the statements in the bill. The facts stated 
therein are, that the defendant was arrested by virtue of a war- 
rant issued by one Green Andrews, a justice of the peace; that 
the warrant was issued upon the affidavit of one Nancy alias Ann 
Wells, a free single white woman, charging him with being the 
father of a child with which she was pregnant, and which was 
likely to be born a bastard, and to become chargeable to the county; 
that the defendant was brought before the said Green Andrews, 
and by him required to give bond and security, in terms of the 
law, for the maintenance and education of the child; which bond 
the defendant refused and failed to give. These are all the state- 
ments in the bill that are material. An intelligent juryman, by 
hearing this indictment read, might infer that the defendant was 
charged with being arrested under this warrant; that he was 
charged with being arrested under a warrant which issued on the 
affidavit of one Nancy, or Ann Wells, which affidavit. charged him 
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with being the father of a bastard child; and that he was also 
charged with refusing to give bond and security for the mainte- 
nance and education of the child. All these things he might under- 
stand; he would, however, naturally inquire, what is the issue 
made ? what am I totry? My verdict isto be guilty or not guilty, 
but not guilty or guilty of what? His conclusion must be, that 
the issue for him to try is this: is the defendant guilty or not guilty 
of failing or refusing to give the bond? He would infer, and 
such is the inference of the law on this bill of indictment, that that 
was the issue presented for his determination, and that the offence 
charged consisted in the defendant’s refusal to give the bond. But 
upon the ruling of this Court that the offence does not consist in 
that alone, but mainly in the fact that the defendant was the father 
of the child, could he easily infer that he was called upon to try 
whether he was or was not the father? In the absence of a dis- 
tinct allegation that the defendant was the father of the child, could 
the juryman easily understand the nature of the offence charged ? 
We think he could not. The requirement of the statute is, that 
. the offence must be so plainly stated that the juryman may easily 
understand its nature. Our construction of this statute is, that 
the indictment should leave nothing to inference or implication ; 
but that its statements should be so plain that a common man may 
without doubt or difficulty, from the language used, know what is 
the charge made against the accused. 

This indictment was, no doubt, held sufficient in the Court 
below, upon the ground that the charge that the defendant was the 
father of the child, was to be inferred or implied from the state- 
ments made—that such was the intendment of the law. We hold 
that in criminal pleadings, both under our statute and at common 
law, defective allegations cannot be helped by legal intendment. 
“The charge (says Mr. Chitty) must be sufficiently explicit to 
support itself; for no latitude of intention can be allowed to include 
any thing more than is expressed.” 1 Chitty Crim. Law, 172. 

In the case of The King vs. Wheatly, 2 Burrow R. 1127, Lord 
Mansfield holds the following language: “ But after a verdict they 
(the court) are obliged to arrest the judgment if they see the 
charge to be insufficient. And in a criminal charge there is no Jat- 
itude of intendment to include any thing more then is charged. 
The charge must be explicit enough to support itself.” See also, 
2 M. & S. 381. . 

In the case of The United States vs. Clark, 1 Gallison C. C. R. 
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497, it is ruled, that an indictment for an offence created by statute 
must bring the case within the terms of the statute, and no argu- 
mentative inferences will supply the want of direct averments of 
material facts. 

Admitting every thing to be true which this bill charges, the 
defendant is not guilty of any offence for which he can be punished. 
The judgment therefore must be arrested. 

Judgment arrested. 
















No. 71.—Rosert S. Sayre and Wituiam H. Sayre, plaintiffs in 
error vs. Ropert Watkins Fiournoy, adm’r. of Robert Willis 
Flournoy, deceased, and Naruanie, A. Apams, and Mary M, 
his wife, defendants in error. 











[1.] A court of equity will aid a judgment creditor who has pursued his legal reme- 
dies to every available extent, to reach a distributive share of an estate to which 
an insolvent debtor is entitled in his own right, in the hands of an administrator, 
held éx ¢rust for such judgment debtor. 

[2-] The husband has no interest vested in him in his wife’s choses in action, until he 
reduces them into his possession, and as a geueral rule, a court of equity will not 
compel the husband to reduce them into possession, so as to defeat the wife’s right 
of survivorship thereto. 

{3.] Creditors of the husband who claim to be subrogated to his rights, ae against the 
property of the wife, have no other rights than the husband who is their debtor, 

against such property. 

















In Equity. Bill and demurrer. From Washington Superior 
Court. Tried before Judge Hott. September Term, 1847. 










The plaintiffs in error filed their bill on the equity side of the 
Court below, alleging that they as former partners using the style of 
William H. Sayre and company, obtained judgment in Hancock 
Inferior court, February, 1829, against said Nathaniel A. Adams, 
for $1,107 705, and $170 73 interest and costs; that execution 
was issued and several returns of nulla bona had thereon, and that 
the same was still due, no part thereof having been paid thereon. 
The bill further alleged, that the original consideration and origin 
of their debt was merchandise and necessaries supplied by them 
VOL. III. 69 
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to Adams, for the benefit, use and sustenance of the wife and 
family of said Adams, then residing in the county of Hancock; that 
the said Mary M. Adams, wife of said Nathaniel A., had had set- 
tled upon her by a decree in chancery, slaves, bank stock and 
money to the amount of $15,925 out of her father’s estate, during 
her life, with remainder to her children, and under which her 
trustee had received to her use divers sums of money amounting 


‘to $10,000, or other sum, from the sale of real estate of her father, 


of which she had had the benefit and avails. 

The bill further alleged, that in 1844, the intestate of the defend- 
ant Robert Watkins Flournoy, departed this life intestate, unmar- 
ried, and without lineal heirs, that he was a brother of the said 
Mary M., and left a large estate, real and personal, of the value of 
$80,000, or other large amount, to be distributed amongst his 
brothers and sisters who were his heirs at law, the said Mary M. 
and her said husband Nathaniel A., being entitled to one-sixth part 
thereof, she being a sister and heir to said intestate; that said estate 
was unincumbered by debt, and in the hands of said Robert Wat- 
kins Flournoy, who had taken upon himself the burden of the 
administration. 

The bill further alleged the total insolvency of said Nathaniel 
A. Adams, and that the complainants knew of no property or 
means of his, whereby their judgment might be satisfied, except 
the estate and interest vested in him and his said wife, in the estate 
of the said Robert Willis Flournoy, deceased, and to which they 
alleged the said Nathaniel A. and wife were entitled. 

The bill further alleged, that said estate was still in the hands of 
said administrator, and that he had been notified of the complain- 
ants’ said judgment, and requested to hold a sufficiency thereof in 
his hands to satisfy the same; and concluded with a prayer for a 
decree requiring said administrator to satisfy said judgment out of 
the distributive share of said Nathaniel A. and wife in said estate, 
and for other relief, &c. 

To this bill the defendants demurred upon several grounds, but 
more especially, that there was no equity in the bill; that there 
was no privity between the claims of the complainants and defend- 
ants; that the distributive share to which said Mary M. was enti- 
tled to have out of said estate, was in no wise liable or subject to 
the claim of the complainants, as the same remained in the hands 
of the administrator and was therefore not vested in said Adams, 
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nor could it vest until the same was recovered, and reduced iuto 
possession, during the lifetime of his wife Mary M. 

The Court below, after argument, sustained the demurrer and 
dismissed the bill. 

To which the counsel for the complainants excepted, and as- 
signed the same for error. 


Jounston & Tuomas and F’. H. Cone, for the plaintiffs in error. 


Cuar.ts J. Jenkins, R. W. Firournoy and Wm. Law, for the 
defendants in error. 


Jounston & Tuomas, for the plaintiffs in error. 


The general doctrine that there is a want of privity by the cred- 
itors of the legatee and the executor, is admitted tothe extent laid 
down by Judge Story and the cases to which he refers. Story 
Eq. Pl. sec.517; Emsley vs. McCauley, 3 Bro. Ch. R. 624. 

The very same doctrine is laid down in the following cases to 
the same extent 1. A creditor or legatee cannot make a debtor 
of the estate a party, but must sue the executor alone. 2. A debtor 
who has conveyed his property in trust for the benefit of his creditor, 
cannot, nor can any of his creditors, maintain any suit touching 
the property, but the suit should be in the name of the trustee, 
3. So of a bankrupt, neither he nor any of his creditors can main- 
tain a suit against any debtor to the estate. Story Eq. Pl. 513, 
514, 515, 516, 517. 

6 Vecey R.748; 4 id. 651, 217; 2 id. 95; 11 id. 29; 1 Johns, 
R. 305; 1 Vesey R. 104, ante 227. The want of privity in all 
these cases, is upon precisely the same grounds, and yet it will 
be found if in any either fraud or collusion, or insolvency. The 
ground of insolvency is only a ground where there is no other 
adequate, full and complete remedy. See Uftter vs. Mair, 4 Bro. 
Ch. R. 269, yet a court of equity has jurisdiction. 1 Bar. § Har. 
Dig. 340; 7 Johns. Ch. R. 208; 6 id. 132. 

Whenever a right is recognised and protected by the law, where 
a plain, adequate and complete remedy caunot be had in the courts 
of common law, courts of equity have jurisdiction. 1 Story Eg. 
Jur. sec. 33; 10 Johns. R. 587; 17 id. 284. ae og 

The case of Burroughs vs. Elton, 11 Vesey R. 35, went solely on 
the ground that the creditor had no other remedy, and so of all 
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the others, except where there is fraud and collusion, which is a 
ground of itself to give relief in equity. 

The case of McDowl vs. Charles, 6 Johns. Ch. R. 132, was 
neither a cause of collusion, fraud nor trust, but decided under the 
circumstances of the case; plaintiff and defendant were the only 
heirs ; defendant was indebted to the estate, and did not choose to 
administer; defendant was held liable to account for half the debt 
due by him. 

Complainants show a clear, plain, and legal right; they show 
that they have no remedy at common law, either plain, adequate 
or complete; they show a trust fund in the hands of defendant 
Flournoy, they therefore bring themselves within the very prin- 
ciples of the jurisdiction of a court of equity. 

The rights of the court of equity in Georgia are more extensive 
in Georgia to reach this fund, than in England or New York, be- 
eause, Ist, in England the bankrupt laws reach it; 2nd, because 
by late authorities in England it has been held, that a court of 
equity cannot give its aid to reach choses in action which an exe- 
cution does not bind, nor can it be made to reach them at law, 
either in England or New York. By our statute a plain remedy 
is given by summons of garnishment, to reach all choses in action, 
except in the very class of cases now before the Court. 


Law, Jenxws & FLovurnoy, for the defendants in error, made 
the following points : 


1. There is no privity between complainants and Flournoy, 
administrator, &c. Story Eq. Pl. secs. 262, 513, 514, 517; Mitf. 
Pl. 129, 133; 3 Brown Ch. R. 624; 2 Vesey Jr. R. 95. 

2. By complainants’ own showing, the property sought to be 
reached, consists of choses in action appertaining to the wife of the 
debtor, has never been reduced to possession by him, and has 
therefore never vested in him. 1 Roper on Hus. & Wife, 204, 208; 
Coke on Litt. 351; 1 Kelly R. 640. 

3. By complainants’ showing it appears, that the property sought 
to be reached is subject to the wife’s equity, which is superior to 
the lien of the husband’s judgment creditors. 2 Story Eq. Jur. 
1421, 1421, a; 2 Kent Com. 117, 118, 119,120; 1 Roper om Hus. 
& Wife, 298. 

4. By complainants’ showing it appears, that the debt was con- 
tracted fur the support and maintenance of the debtor’s family, 
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who have now a separate estate ; their remedy, then, is against 
that, if any they have. 







Mr. Cong, in conclusion, for the plaintiffs in error. 






After a party has obtained judgment at Jaw and issues execu- 
tion, and the execution has been returned nulla bona, a court of 
equity will assist such judgment creditor to reach an equitable 
fund in the hands of a third person, belonging to the judgment 
debtor. 2 Ath. R. 600; 3 id. 352; 4 Johns. Ch. R. 687; 7 id. 
209; 2 Paige R. 567; 20 Johns. Ch. R. 524, 554; 9 Cowen R. 
722; 6 Ham. R. 112, 233; 2 Kent Com. 358; 2 Rand. R. 384; 6 
id. 188; Rice Eq. R.110; Bailey Eq. R. 360. 










By the Court.—Wakrner, J., delivering the opinion. 










The object of the complainants’ bill as disclosed by the record 
before us is, to have their debt satisfied out of the fund now in the 
hands of the administrator of Robert Willis Flournoy, deceased, 
The complainants are judgment creditors of Nathaniel A. Adams, 
who intermarried with Mary M. Flournoy, the sister of Robert 
Willis Flournoy. It appears from the record that Adams is insol- 
vent, and that the complainants have exhausted their legal remedies 
against him without having been able to collect their demand. It 
also appears, that Mary M. Adams, the wife of their judgment 
debtor, is entitled to the one-sixth part of the estate of her deceased 
brother, Robert Willis Flournoy, of the value of eighty thousand 
dollars, which is in the hands of Robert Watkins Flournoy, his 
administrator. 

To the complainants’ bill the defendants demurred ; 

First. Because there was no equity in their bill ; 

Second. Because there was no privity between the claim of the 
complainants and the defendants ; 

Third. Because the distributive share which Mary M. Adams 
was entitled to have out of said estate, was in no wise liable or 
subject to the claim of the complainants, as the same remained in 
the hands of the administrator and was therefore not vested in said 
Adams; nor could it vest until the same was recovered and 
reduced into possession during the life time of his wife, Mary M. 
The Court below sustained the demurrer and dismissed the 
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complainants’ bill, to which the complainants excepted, and now 
assign the same for error in this Court. 

[1.] That a court of equity will assist a judgment creditor who 
has pursued his legal remedies to every available extent to enable 
him to reach trust funds belonging to the debtor, in the hands of a 
trustee, is, in our judgment, an undeniable proposition. 

Had Adams, the debtor of the complainants, been the distribu- 
tee of Robert Willis Flournoy, and entitled to the distributive 
share now in the hands of the administrator, in his own right, they 
would have been entitled to the aid which they now seek by their 
bill. 

The complainants are not simple contract creditors, seeking to 
collect their demand out of a debtor to the estate of Robert Willis 
Flournoy, but they are judgment creditors, who, in equity, would 
be entitled to have their judgment paid out of any funds in the 
hands of the administrator—who is a ¢rustee—to which their judg- 
ment debtor is entitled, in his own right, and which cannot be 
reached by their execution at law. The fact that the judgment 
creditor has exhausted all his legal remedies without obtaining 
satisfaction of his judgment, gives him a right to come into a court 
of equity and ask its assistance to reach the fund in the hands of 
the administrator, held in trust for the judgment debtor; and the 
insolvency of the judgment debtor, in our judgment, greatly 
strengthens the complainants’ equity; for if the administrator 
should pay over to the debtor the fund held in trust for him, it 
might be squandered, misapplied, and placed entirely beyond the 
reach of the creditor. 

We are of the opinion, that where a creditor has obtained judg- 

ment, and pursued his legal remedies to every available extent, with- 
out obtaining satisfaction of his demand, and his debtor is entirely 
insolvent, a court of equity will lend its aid to assist him to reach a 
distributive share to which he may be entitled in his own right, in 
the hands of an administrator, who holds the same zz trust for such 
judgntent debtor. 
[2.] The complainants in this case do not seek to reach funds in 
the hands of the administrator to which their judgment debtor is 
entitled in his own right. They seek to have the distributive share 
of their judgment debtor’s wife, now in the hands of her deceased 
brother’s adminstrator, applied to the payment of her husband’s 
debt, before he has reduced the same to possession. 

To enable the complainant in a bill to maintain his suit in a court 
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of equity, it is essentially necessary that he should show a proper 
right or title to the thing or interest demanded. Story Eq. Pl. 564. 
The complainants in this case, as judgment creditors, ask to be 
subrogated to the rights of their debtor, Nathaniel A.Adams. What 
right or title has Nathaniel A. Adams to the distributive share of 
his wife in her deceased brother’s estate, now in the hands of the 
administrator ? ‘The mere naked right to sue for and reduce the 
same to possession. And this mere naked right is made subservient 
to his wife’s equity, for when he sues for the distributive share of 
his wife, it is competent for the court to decree the whole fund, for 
the benefit of his wife and children. 2 Kent Com. 146; Like vs. 
Beresford, 3 Vesey Jr. R. 512. 

The complainants allege in their bill, that a settlement has been 
made on Mrs. Adams out of her father’s estate ; but this does not 
affect her right of survivorship to her share of her brother’s estate, 
nor clothe her husband or his creditors with any additional rights ; 
for it is well settled that the wife is entitled to her equity upon a 
new accession of fortune. Ez parte Beresford, 1 Desaus. Eq. R. 
263; Lady Elibank vs. Montolieu, 5 Vesey R.737, 

The husband has the mere naked right to reduce his wife's 
choses in action to possession ; and if he fails or neglects to do so 
during the coverture, and his wife survives him, she is entitled to 
them and not his representative. 2 Bl. Com. 351. This is the 
rule at law, and equity follows the law in this respect. Clancy 
Hus. & Wife 109. 

The creditor can only reach the property of his debtor; can the 
wife’s choses in action be considered as the property of the husband 
until he has reduced them to possession? If they are his property, 
on what principle is it that courts of equity decree provision to the 
wife, when he seeks to reduce them to possession? If the wife’s 
choses in action are the property of the husband, on what principle 
is it they survive to the wife on the death of the husband, before 
he has reduced them to possession? The idea that the husband 
has any absolute right or title to his wife’s choses in action, vested 
in him, before he has reduced them to possession, is entirely incon- 
sistent with her legal right of survivorship, as well as her equitable 
right to have the whole appropriated for the separate use of her- 
self and children. In Gallego vs. Gallego’s ex’rs., 2 Brock. R. 287, 
Chief Justice Marshall remarked : ‘ The property does not become 
the husband’s, nor is it subject to the liabilities which attach to that 
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which is his, until it shall be reduced to arene’ Till then, his 
creditors have no claim to it.” 

In Gayner vs. Wilkinson, 2 Dickens R. 491, Lord Bathurst said, 
“that the tnterest of the wife was not such a legal interest as the 
husband could assign.” 

In Elibank vs. Montolieu, 6 Vesey R.'743, the defendant as ad- 
ministrator, sought to retain out of the wife’s share of her deceased 
sister’s estate for a debt due by her husband ; the Lord Chancellor 
said : “ With respect to the point made by the answer of Monto- 
lieu, that he had a right to retain against the debt of the husband, 
being possessed of the fund as administrator, and the wife being 
one of the next of kin, I am very clearly of opinion that the de- 
fendant had no right to retain.” In Wright vs. Morley, 11 Vesey 
R. 17, the Master of the Rolls speaking of the rights of an as- 
signee of the wife’s interest by the husband for a valuable conside- 
ration, said: “If the husband has but the right of reducing the 
wife’s interest into possession, how can he, for valuable consid- 
eration or otherwise, convey more than he has? If he does not 
reduce it into possession, it clearly survives. If, then, he parts 
with it for a valuable consideration, and the assignee,acquires a 
right different from that which the husband had, he parts with 
something different from what he has.” If Adams, the judgment 
debtor, has no absolute right vested in him to the fund to which 
his wife is entitled in the hands of the administrator, until he re- 
duces it to possession, have the complainants, his creditors, any 
other or better right than he has ? 

In the case of Dun vs. Bowyer, 2 McCord Ch. R. 374, the com- 
plainants were creditors of the husband, and sought to have the 
distributive share of the wife in the hands of an administrator 
applied to the payment of their debt. In delivering the judgment 
of the Court, Johnson, Judge, said: “They (the complainants) 
are strangers, creditors of the husband, who seek to have their 
demand paid out of the wife’s equity. They have in law no lien 
on this fund, nor is it given by contract, and it is difficult to con- 
ceive on what principle their claim proceeds. None, I apprehend, 
exists in law, and if it be a mere equity, it is opposed by the higher 
equity of the wife, and they cannot be relieved.” 

In Perryclear vs. Jacobs, 2 Hill Ch. R. 509, Chancellor Harper 
said, in delivering the judgment of the Court, “ Creditors of the 
husband have zo interest whatever in the wife’s expectancy, not yet 
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reduced into possession, and if they think proper to credit him on 
the faith of it, it is at their peril.” 

Mr. Clancy, in discussing the rights of the husband’s assignee 
for valuable consideration to the wife’s choses in action, remarks: 
“ Whatever right the husband’s assignee for valuable consideration 
of the wife’s equitable choses in action may have with respect to 
them, it seems that the mere creditor of the husband, who has had 
no assignment, has no claim. Clancy Husband and Wife, 508. 
Why should the creditor of the husband have a claim upon that 
which does not belong to the husband? The property is not his 
until he reduces it to possession, but it is the property of the wife, 
and will survive to her on the death of her husband. 

Adams, the husband, bas the naked right to institute a suit 
against Robert Watkins Flournoy, the administrator of Robert 
Willis Flournoy, to recover the distributive share to which his 
wife is entitled as next of kindred to the deceased. The com- 
plainants can only be subrogated to this naked right of their debtor. 
Does this naked right to sue for the property, vest in the husband 
any certain, legal or equitable title thereto? We think not, for 
the reason that the title to the property is vested in the wife, both 
at law and equity, until the husband reduces it to possession; conse- 
quently, the complainants have shown no perfect right to have the 
property of the wife applied to the payment of their demand 
against the husband, who is ¢heir debtor. When the distributive 
share of Mrs. Adams shall become the property of their debtor, 
then they will be entitled to have it appropriated to the payment 
of their debt; but at present, their debtor has only a mere expec 
tancy in his wife’s property, in which they have no definite title or 
interest, either legal or equitable. 

If the complainants were permitted as the creditors of the hus- 
band to take the property of the wife out of the hands of the 
administrator, and apply it to the payment of their demand, it 
would cut off and destroy the wife’s right of survivorship thereto 
in the event of her husband’s death. Cana court of equity compel 
the husband to reduce his wife’s choses in action to possession, 
and thus cut off and destroy her right of survivorship? The 
power of the court has usually been exerted to restrain the hus- 
band and his assignees from reducing his wife’s property into his 
possession, and to provide for the wife and children. But the 
assistance of the Court is now asked to compel the husband to 
reduce his wife’s choses in action into his possession, that the 
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same may be applied to the payment of the husband’s debts, and 
to cut off her right of survivorship to that extent. 

Blackstone, in speaking of the wife’s choses in action, says, 
“ These the husband may have if he pleases, that is, if he reduces 
them into possession by receiving or recovering them at law; but 
if he dies before he has recovered or reduced them into posses- 
sion, so that at his death they still continue choses in action, they 
shall survive to the wife; for the husband never exerted the power 
he had of obtaining an exclusive property in them.” 2 Black. 
Com. 434. The husband may have the wife’s choses in action ¢f 
he pleases; but suppose the husband does not think proper to exert 
the power he has of reducing them to possession, will a court of 
equity compel him to do so, and thus defeat the wife’s valuable 
right of survivorship? No case has been cited at the bar estab- 
lishing such a principle, and we have the authority of Chief Justice 
Marshall in Gallego vs. Gallego’s, Ex’rs, before cited, for saying, 
that no case can be found in which creditors have required the aid 
of the court to compel the husband to reduce the wife’s choses in 
action into his possession. 

Courts of equity have always been active in protecting the rights 
of the wife, but never active so far as we can discover in lending 
their aid to defeat or destroy those rights. In Napier vs. Howard, 
3 Kelly R. 192, decided by this Court at Americus, the Court had 
acquired jurisdiction of the cause, and one of the principal ques- 
tions made was as to the wife’s equity. The right of the creditor 
was not contested, and the question now presented for our judgment 
by the record in this case, was not made in that, and did not there- 
fore enter into the consideration or judgment of the Court. In 
Napier vs. Howard, we directed an inquiry to be had as to what 
would be a suitable provision for the wife and children, including 
the whole fund, if necessary, and if not, then the balance to be 
paid over to the creditor. 

This case is mentioned, because the rights of the creditor would 
seem to have been recognised in the judgment of the Court, but 
as before remarked, the title of the complainant was not ques- 
tioned, nor the right of a court of equity to compel the husband to 
reduce his wife’s choses in action into possession, in any way 
considered. That case came before this Court on a bill of excep- 
tions to the decision of the Court below in refusing to dissolve an 
injunction. 

In the case now before us, the complainants seek to have their 
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demand against Adams, paid out of the property of his wife. 
Their debt was not contracted on the faith of this property of the 
wife, but was contracted long anterior to the death of Robert 
Willis Flournoy, and we have not been able to perceive upon 
what principle of equity they are entitled to have their demand 
against their debtor, paid out of property which does. not, either 
in law or equity, belong to him. 

Our judgment therefore is, that the husband has no absolute or 
certain interest vested in him to his wife’s choses in action, until he 
reduces them into his possession, and that as a general rule, a court of 
equity will not compel him to reduce them to possession, 80 
as to defeat the wife’s right of survivorship thereto. The [3.] 
complainants being the creditors of the husband, have no other 
rights as against the wife’s property, than the husband, who is 
their debtor, and to whose rights they claim to be subrogated. For 
these reasons, let the judgment of the Court below be affirmed. 
Judgment affirmed. 





















No. 72.—Leroy M. Wiey, Parisa & Co., and others, plaintiffs 
in error, vs. James R. Smita and Urian JENKINS, trustees, &c., 
defendants in error. 











[1.] A testator devises property to his son William and his children, (William at the 
time having no children,) with devise over to the heirs named in his will upon 
William dying without having a child or children: held, that William took an 
estate tail, with remainder to the heirs named in the will. 

[2.] A testator devises property to his two sons, W. and B., and their heirs, with devise 
over to the heirs named in his will upon W. and B. dying without child 
or children: held that the word heir, in the antecedant limitation, is synonymous 
with issue, or heirs of the body; and that W. and B. took an estate tail, with 
remainder to the heirs named in the will. 

[3.] An estate tail, by the laws of England, is converted into a fee simple estate by the 

statute of Georgia. 










| In Equity. Bill and demurrer. From Washington Superior 
Court. Tried before Judge Hott. September Term, 1847. 





The plaintiffs in error are judgment creditors of William and 
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Benjamin Brantley. Their executions were levied upon property 
in possession of the Brantleys which had been devised to them 
by their father, Edward Brantley, in and by his last will. The 
defenants in error, as trustees of said William and Benjamin 
and their children under the will, interposed a claim to the prop- 
erty, and which claim is pending on the appeal, in the Court 
below. The trustees filed their bill, enjoining the plaintiffs in error 
from further proceeding with their executions. 

The bill charges, that the property levied on was left to the com- 
plainants in trust for said William and Benjamin and their children; 
that the testator was aged and infirm, and unskilled in the forms 
and words necessary to convey his property according to his inten- 
tion, and made his will without professional aid ; that, well know- 
ing that both of his said sons were hopelessly insolvent, and being 
desirous of making some provision for the support and maintenance 
of his said two sons, and any family which they might thereafter have, 
one of whom had a wife at that time, to wit, William, and each of whom 
now havea wife and a child or children, he made his will, intending 
to give to the complainants the property, in trust, for the use of his 
said two sons and their families, and for their support. 

The clause of the will upon which the complainants relied in 
support of their title and claim as trustees, is as follows : 


“T leave in the hands of my executors, (the defendants in error) 
in trust, all the remainder of my land where I now live, which has 
not been willed away, together with the grist and saw mill, log 
cart and apparatus thereunto belonging ; also, in the same man- 
ner, I leave in the hands of my executors, (the defendants in error) 
in trust, one negro man named Sam. The aforesaid lands, and 
negro above named in this item, /eft im trust for my sons Benjamin 
Hi. Brantley and William Brantley, and their heirs. The house and 
lot in Sandersville, where Zachariah Brantley now lives, I leave in 
trust with my executors, (the defendants in error) for my son Ben- 
jamin H. Brantley and his children. 1 leave two lots of land in 
Cherokee county, one 40 acres, the other 160, which lands I leave 
with my executors, (the defendants in error) in trust for my son 
William Brantley, and his children; and if my sons Benjamin 
H. Brantley and William Brantley should die without having chil- 
dren, in that case, the portion of property 1 leave for them in trust 
with my executors, (the defendants in error) returns back to my 
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estate, to be equally divided among all the heirs named in this 
will.” 


The testator then proceeds to appoint the defendants in error 
as his executors, who qualified as such. 

The complainants insisted that the alleged intention of the tes- 
tator ought to be carried into effect; that the court of equity had 
the proper jurisdiction to that end, and prayed direction of the 
Court as to the execution of their trust, so that the rights of all 
parties in interest might be protected, and for injunction and other 
relief. 

To which bill, the plaintiffs in error filed a general demurrer. 

The Court below, after argument, overruled the demurrer, and 
ordered the plaintiffs in error to answer, &c. 

To which decision the counsel for the plaintiffs in error excepted, 
upon the following grounds : 

1. Because said decision was contrary to the rule established, 
regulating equity jurisprudence : : 

2. Because there was no equity in said bill, entitling the com- 
plainants to relief in equity ; 

3. Because, by complainants’ own showing, the title of the prop- 
erty vested in William and Benjamin H. Brantley ; 

4. Because, by complainants’ own showing, the executors had 
assented to the legacies, inasmuch as they claimed to hold as trus- 
tees, and not as executors ; 

5. Because a court of equity has no power to correct a mistake 
in law, in such case as shown by the complainants ; 

6. Because a court of law could enforce all the rights in this 
cause which a court of equity could enforce ; 

7. Because a portion of the property was subject to execution, if 
not all. 

Upon these exceptions error was assigned. 


Jounston & Tuomas, for the plaintiffs in error, referred to and 
commented upon the following authorities : 


4 Black. Com; Story Eq. Pl. secs. 111, 114, 115; 4 Starkie 
Ev. 995, 996; Story Eq. Jur. sec. 114; Hunt ys. Rousmanier, 8 
Wheat. R.174; 1 Peters R. 1, 13,14; Rogers vs. Atkinson, 1 Kelly 
R.12; Collier vs. Lanier, ib. 239; 8 Wheat. R. 179,195; 1 Johns. 
Ch. R. 512, 575; 2 id. 37, 60; 6 id. 169, 170; Georgia Decis. 138, 
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139; 1 P. Wills. 290; 1 Vesey R. 133, 154; 3 Brown Par. Cases 
257; 6 id. 450; 18 Vesey R. 429 to 433; Brandon vs. Robinson, 
7 Eng. Ch. R. cond. 317, 321, reviewed ; Lewin on Trusts, 160; 1 
Bro. Ch. R. 274; Otis vs. Wood, 3 Wend. R. 499, 500; 2 Cowen 
R.543; Jackson vs. Bateman, 2 Wend. R, 570; Jackson vs. Walker, 
4 id. 462; Statute Frauds, Prince 916; 2 Powell on Devises, part 2, 
p.494; 1 Barn. & C. R. 336. 


JENKINS, for the defendants in error. 
By the Court—Niszet, J., delivering the opinion. 


Upon looking into this record, I find that certain judgment cred- 
itors had levied upon property in the possession of William and 
Benjamin H. Brantley, which was claimed by the complainants as 
trustees for them and their children. A trial of the claim was had 
and an appeal entered, pending which this bill was filed. The 
complainants allege, that the property levied on was left to them 
by the last will and testament of Edward Brantley, the father of 
William and Benjamin H. Brantley, in trust for said William and 
Benjamin, and their children; that Edward Brantley was unskilled 
in the forms and words necessary to convey his property according 
to his intention, and made his will without professional aid; that 
his intention ought to be carried into effect ; that a court of equity 
has the proper jurisdiction to thisend. They set forth the will of 
Edward Brantley, and pray the direction of the Court as to the 
execution of their trust, so that the rights of all parties in interest 
may be protected. - They deny that this can be done at law, and 
pray also for general relief. 

One statement in the bill, as it will have a controlling influence 
on the judgment of this Court, I transcribe in the words of the 
pleader, and is as follows: 

“ Edward Brantley, the father of the said William and Benja- 
min, being aged and infirm, and being possessed in his own right 
of a large estate, both real and personal, and well knowing that 
both of his said sons were hopelessly insolvent, and being desirous 
of making some provision for the support and maintenance of his 
said sons, and any family which they might thereafter have—one of 
whom had a wife at that time, to wit, William, and both of whom now 
have a wife and a child or children—the said Edward made and 
executed his last will and testament, &c.” 
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The clause of the will under which the property was devised to 
the complainants, and which contains the directions and limitations 
relative to it, is in the following words, to wit: 


“T leave in the hands of my executors, in trust, all the remain- 
der of my land where I now live, which has not been willed away, 
together with the grist and saw mill, log cart and apparatus there- 
unto belonging; also, in the same manner, I leave in the hands of 
my executors, in trust, one negro man named Sam. The aforesaid 
lands and negro above named in this item, left in trust for my sons, 
Benjamin H. Brantley and William Brantley, and their heirs. The 
house and lot in Sandersville, where Zachariah Brantley now lives, 
I leave in trust with my executors for my son Benjamin H. Brant- 
ley and his children. 1 leave two lots of land in Cherokee county, 
one 40 acres, the other 160, which lands I leave with my executors 
in trust for my son William Brantley and his children; and if my 
sons Benjamin H. Brantley and William Brantley should die with- 
out having children, in that case, the portion of property I leave 
for them in trust with my executors, returns back to my estate, 
to be equally divided among all the heirs named in this will.” 


To this bill there was a demurrer by the defendants, the credi- 
tors of the Brantleys, which the Court overruled, stating that “ it 
could not be necessary, and indeed might not be proper, to deter- 
mine now the questions which may arise in construing the clause of 
said will which is specially referred to, or to attempt to settle or 
adjudicate the rights and interests thereby created. It is clear that 
this cannot be done under the proceedings of the claim at law, and 
the interests of all the parties concerned require that it should be 
done by acourt having competent power. Such power this Court 
possesses,.and will exert.” The presiding judge appears to have 
believed that, upon the hearing of the demurrer, he could not put 
a construction upon the will. He was of opinion that the rights 
of the parties in interest required him to hold up the bill for a 
hearing upon the coming in of the answers; and for the reason 
that these rights could not be adjusted upon the trial of the claim 
at law. He thought that this was a case for the interference of a 
court of chancery. 

We think that the demurrer ought to have been sustained, 
but not upon the ground that the Court had no jurisdiction, or that 
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the rights and interests of all parties, on the trial of the claim at 
law, could be adjudicated. 

But, admitting as we do the jurisdiction, the demurrer presented 

to the court of chancery below requires of us a construction of 
the will. 
[1.] All the statements in the bill being taken as true, this is not 
such a case as will entitle the complainants to a decree. Admit- 
ting the case to be precisely as stated, we are of opinion that 
the property devised in trust for the use of the Brantleys, vested ab- 
solutely in them, and was therefore subject to the judgments of the 
creditors. If so, there is no equity in the bill, and it ought to have 
been dismissed. Were we of the opinion that the property did not 
so vest, we would hold with the Court below, for upon no other 
ground is there a want of equity. If there was any thing in this 
bill which made it necessary to the rights of the complainants, or 
those whom they represent, that the defendants should answer, or 
if the holding up of the bill for a hearing could enable a court, 
according to the rules of law, to put a different construction upon 
this will, we would be constrained to confirm the decision. The 
concession made by the demurrer, that all that is claimed by the 
bill is true, is equivalent to an affirmative answer to all its charges. 
The prayer of the bill is, that the trustees be instructed as to the 
execution of the trust, and that all the parties in interest be pro- 
tected by a decree. If, however, this property vested absolutely 
in the first takers, the trust is concluded, and there is nothing about 
which to instruct them, nor is there any interest of other persons 
to be protected. If it be liable to the judgments, there is an end 
of the matter; and a court of chancery would be compelled to 
turn the parties back to abide the awards of the law upon that 
fact. We as chancellors could give them no relief. 

If it be said that this bill alleges that the testator was “unskilled 
in drawing instruments conveying property,” that in making his 
will “ he had neither the advice nor the assistance of any learned 
in the law,” that his intention was to secure the property willed, 
to his sons for their support and maintenance und that of their 
rising families, that it further invokes the aid of chancery to de- 
clare this intention by the aid of parol testimony, and therefore 
the defendants should be required to answer, the reply is easy 
and conclusive. The questions of law which arise upon the bill, 
(including the will,) are by the demurrer presented for determina- 
tion. One of these is, whether there is in this will such ambiguity 
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as would authorize the admission of parol evidence. It is not to be 
questioned but that the great law of construction is, that the 
intention of a testator in a will is to be ascertained, and when 
ascertained, if not in conflict with law, shall govern. The will is 
in writing, and the intention of the testator is to be ascertained 
generally by reference to the written words. The writing is the 
exponent of the thoughts and intentions of the deceased. Courts 
cannot make a will by the aid of extrinsic testimony, they cannot 
supply entire omissions; what is written, if not against the law of 
the land, must continue as the incontrovertible will of the departed 
citizen; it may not be varied, contradicted or added to, by invo- 
king the aid of parol testimony. The same rules obtain as to the 
admissibility of parol evidence in regard to wills, substantially, 
which govern in relation to other instruments. 

The first of these rules is, that if from the will the intention is 
manifest, there is neither a necessity for, nor a power to admit 
parol testimony. Ambiguity is the basis upon which it is at all 
admitted; if there is no ambiguity, if the intention is manifest, 
the precedent condition of admissibility is wanting; and it is not 
an ambiguity which is undefined, a loose supposition that there 
may be doubt, a conjectural hypothesis of a variant intent; 
the rules which govern ¢haé are specific and stringent. There is 
no undefined discretion in a court of equity in the admission of 
testimony, to arrive at the intention of atestator. To the first rule 
as above laid down there is an exception, and that is, where the 
meaning of the testator’s words is neither obscure nor ambiguous, 
and where the devise is on the face of it perfect and intelligible, 
but from some circumstance admitted in proof, an ambiguity arises 
as to which of two or more things, or which of two or more persons, 
the testator intended to express. Thus, if a testator devise his 
manor of S. to A. B., and has two manors of §S., North S. and 
South S., in that case, parol evidence may be received to solve the 
ambiguity, and show which manor of S. was intended; and this is 
an illustration of what is meant in the books by a latent ambi- 
guity; itis not visible on the face of the will; it lies hid from 
observation until proof of some circumstance reveals it. With 
this exception, the rule is unvarying that if the intention be clear 
from the will itself, that is the only evidence. * If, however, the 
intention is not perfectly manifest, then all the facts and circum- 
stances respecting persons and property to which the will relates, 
are legitimate evidence to show the intention and application of 
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the words used. Also, in certain cases, the declarations of the 
testator made at the time-of executing his will, his instructions for 
his will, his habit of calling certain persons and things by peculiar 
names, may be proven to show his real meaning where that is 
doubtful. Equity will also rectify mistakes where they are appa- 
rent on the face of a will, or may be made out by a due construc- 
tion of its terms. I do not consider it necessary to this opinion 
that I should go further into this general doctrine, but shall content 
myself with a reference to the following authorities. Hiscocks vs. 
Hiscocks,5 Mee. & Wels. p. 363 to 367; Miller vs. Travers,8 Bing. R. 
244; Gord vs. Needs,2 Mee. § Wels.129; Wigram on Wills, 184 to 
188; Greenl. Ev. secs. 289, 290; 10 Mass. R. 435; 13 Pick. R. 
261; 1 Russ. §& Myl. R.116; 5 Pick. R. 34; 8 Conn. R. 289; 5 
Wheat. R. 359; 2 Starkie Ev. 558, 561; 1 Mason R. 10, 12; 
Ambl. R. 610; 1 Johns. Ch. R. 329; 1 Vesey Sen. 97; 3 Sim. R. 
24; 3 Greenl. R. 276; 15 Pick. R.400; 4 B. & Ad. 787; Cow. & 
Hill notes 939, 958 to 1 Phil. Ev. 532, 547; 11 Johns. R. 202; 1 
Bro. Ch. R. 32; 15 Vesey R.92; 6 T. R. 345; 2 B. & P. 608; 
1 Story Eq. sects. 179, 180, 181; Rogers. vs. Atkinson et al.,1 
Kelly R.12; Edmondson and Wife vs. Dyson, 2 id. 307. 

Pronouncing then upon this will according to the allegations 
in the bill, in our judgment there is no ambiguity in it; the inten- 
tion of the testator is perfectly clear, and therefore it is not a case 
where, if the bill were held up for a hearing, parol testimony 
would be admissible ; and if this be true, then it was an error on 
this ground to hold it up. It would be easy to illustrate this prop- 
osition by an analysis of the will, and by an application of the 
principles which govern the admission of extrinsic evidence; but 
that is unnecessary, for this reason, that the very intention which 
the aid of a court of chancery is invoked to declare, to wit, such 
a disposition of the estate devised as will protect it from the debts 
of the devisees, and keep it for the support and maintenance of 
themselves and their families, is conceded to be the true intention, 
by that rule of pleading which, upon demurrer, takes as true the 
statements in the bill. I have no doubt that in point of fact, the 
testator so intended. Whether that intention shall prevail or not, 
depends upon the question whether the provisions and limitations 
in the will, by which that intention is sought to be effectuated, are 
or are not, in accordance with the laws of Georgia. If they are in 
conflict with them, the law prevails, the intention yields. And this 
is really the question submitted to us by this record. 
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It may be said that this will creates an executory trust; that 
such trusts can only be enforced or protected by a court of chan- 
cery, and therefore the complainants are entitled to a decree, and 
the demurrer was rightly overruled. If it be an executory trust, 
then this position is true. Chancery will lay hold of an executory 
trust, and decree the necessary conveyances to carry into effect the 
intention of the testator, when from any cause the trustee either 
will not, or cannot convey without such decree. One of the tests 
of an executory trust is, the necessity or not of the interposition 
of equity to enforce the trust; that is to say, if all the limitations 
in a will are in themselves perfect, if nothing remains to be done 
by the trustee or a court of chancery, and the parties take imme- 
diately under the will, it is not an executory trust. The definition 
of an executory trust by Mr. Hill, is in the following words: 
“Where directions are given for the execution of some future 
conveyance or settlement of trust property, but the particular lim- 
itations are not fully or accurately specified, this is an executory 
trust.” Hill on Trustees, 328. 

A fuller and more satisfactory statement of what is meant by 
an executory trust than I have elsewhere seen, is found in Lewis 
on Perpetuities, as follows: ‘ But where the settler or testator has 
purposely framed his dispositive scheme, after the character rather 
of a declaration as to what are his general intentions and designs, 
than of a series of formal and sufficient limitations in themselves 
actually definite, and by their author intended to be complete, then 
he seems designedly to leave the office of carrying out and giv- 
ing effect to his dispositions, to that jurisdiction which takes cognie 
zance of matters of trust and agreement, and seeks to discover 
the real intention of parties in their dispositions of, and contracts 
respecting property.” See Edmondson and Wife vs. Dyson,2 Kelly 
R. 307 to 324; Lewis on Perpetuities, 574; 4 Kent Com. 218; 1 
Fearne Rem. 136; Jarm. on Wills, 252; 7 Bac. Ab. Uses § Trusts H. 

Upon examination of this will it will be found that, according 
to these definitions, and indeed, according to the principles set- 
tled in numerous adjudicated cases—a number of which are 
referred to in the case of Edmondson & Wife vs. Dyson, 2 Kelly 
R. 307—it does not create an executory trust. The will leaves 
in the hands of the testator’s executors, in trust for his two sons, 
William and Benjamin H. and their heirs, certain lands, a negro 
man, and a grist and saw mill, and the log cart and apparatus 
thereunto belonging ; it then leaves in the hands of the executors 
certain real estate in trust for the testator’s son Benjamin H. and 
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his children ; in like manner it leaves in the hands of his execu- 
tors certain other real estate in trust for his son William and 
his children; then follows the limitation over, in the following 
words: “ And if my sons Benjamin H. and William should die 
without having children, in that case the portion of property I leave 
Sor them in trust with my executors, returns back to my estate, and to 
be equally divided among all the heirs named in this will.” 

There is here a naked deposit of the legal title in the hands of the 
trustee ; the trust extends, by the terms of the will, no further than 
the first limitation ; there it is obviously concluded, and but for the 
subsequent limitation over, the Statute of Uses would unite the - 
use and the legal estate upon the first taker. The limitations are» 
first to the two Brantleys and their heirs, and second, upon their 
dying without children to the heirs of the testator named in the 
will. The devise to each of the Brantleys separately, is of like 
character ; first, to the devisee and his children, and then, upon his 
dying without leaving children, to the testator’s heirs named in the 
will. There is no conveyance to be executed by the trustees, no 
settlement for them to make, nothing whatever for them to do. 
Nor is there any thing for a court of chancery to decree ; the lim- 
itations are perfect in themselves, sufficient, and accurately defined, 
If this will could be carried into effect, upon the death of the 
Brantleys without having children, there can be no doubt but that 
the remainder men would take immediately under the will; they 
would be entitled to the property at the hands of the executors, as 
such, unencumbered with any trust, without a conveyance from the 
trustees, and without the aid of a decree in chancery ; their title 
would be perfect under the will. But in addition to all this, the 
testator has directed that upon the contingency of the Brantleys’ 
dying without children, the trust shall terminate ; for he wills that 
the property shall then revert to his estate, and be equally divided 
among the heirs named in his will. It falls back into his estate, to 
be divided by Ais erecutors, and not by the trustees, among his de- 
signated heirs. What is there, then, executory in this trust ? 
what interests are there in the reversionary devisees, which require 
chancery powers to protect? None whatever. It is, then, a trust 
executed ; and if so, the limitations in this will are subject to the 
same rules of construction as if they were found in a legal estate. 
4 Kent Com. 219. It is to that construction—having, as I hope, 
removed preliminary difficulties from my path—that I now turn 
my attention. é 
It is necessary to the conclusion at which we have arrived in the 
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construction of this will, that we assume that the devisees, William 
and Benjamin H. Brantley, had no children at the time of the 
making of the will. This we are authorized, indeed compelled to 
do, from the statements in regard to this subject in the bill. The 
pleadings show that neither of them had a child or children at 
that time. The rule in the construction of pleadings is, that while 
the language used by the pleader is to receive a reasonable intend- 
ment and construction, yet every thing is to be taken most strongly 
against the party pleading ; for it is to be intended that every per- 
son states his case as favourably to himself as possible. 1 Sauad. 
259, note 8 ; De Symonds vs. Sheddon, 2 Bos. & Pul. R.155; Earl of 
Kerry vs. Baxter et al.,4 East R. 453; Dovaston vs. Payne, 2 Hen. 
Bla. 530; Coke on Lit, 303, 6; 12 East. R. 263; Hastings vs. 
Wood. 13 Johns. R. 482; 1 Chitty Pl. 241, 242. 

With the aid, and indeed without it, of this rule of construc- 
tion, we say that William and Benjamin H. Brantley had neither 
child nor children at the time the will was made; for, in the state- 
ments in the bill which I have before copied, the complainants 
say, that Edward Brantley (the testator) being desirous of making 
some provision for the support and maintenance of his sons, and 
any family which they might thereafter have, &c., made and exe- 
cuted his last will and testament. The desire to make provision is 
not for the family of his sons, which would import an existing family 
at the time, but for any family which they might have there- 
after—that is, subsequently to the making of the will. These 
words import, not a family im esse, but a family in futuro. The 
word family must mean children, for by the terms of the will it is 
clear that his sons and ¢heir children were the objects of the testa- 
tor’s bounty. The bequests are to his sons and their heirs, (which 
word I expect to show means children,) and to each son and his 
children ; and the contingency of the limitation over is, their dying 
without having children. But further and more conclusively, the 
bill states that one of the devisees, to wit, William, had a wife at 
the time of making the will. As the expression of one thing 
excludes other things, it is a necessary inference that the other 
devisee, Benjamin H., had no wife, and of course no child or 
children; and that William had a wife, but no child or children. 
But the evidence drawn from the pleadings as to this matter, is 
still further cumulative ; for the parties proceed to say, that both 
of the devisees now—that is, at the time of filing the bill—have a 
wife and a child or children, which, upon the maxim stated, is 
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equivalent, taken in connexion particularly with the previous state- 
ments in the bill in relation to the same subject matter, to a decla- 
ration that then, that is at the time of making the will, William had 
no child or children, and Benjamin H. had neither wife nor child or 
children; so that we hold it demonstrated, that at the time the 
will was made, neither of these devisees had either a child or chil- 
dren. 

Edward Brantley, the testator, in the clause of his will which is 
now under review, and which is herein-before transcribed, makes 
three devises: one to his sons William and Benjamin H. and their 
heirs, a second to William and his children, and a third to Benja- 
min H. and his children. The limitation over, is to the heirs named 
in the will, to be equally divided between them, and applies to all 
the property devised in these several devises. As the terms of the 
separate devises to William and Benjamin H. are the same, for 
convenience I shall dismiss one of them, to wit, the devise to 
Benjamin H., regarding the reasoning as to one applicable to both. 
Considering, then, first in order the devise to William Brantley, it 
is our judgment that he takes an estate tail, with remainder, upon 
his dying without having a child or children, to the heirs of the tes- 
tator named in the will. In the outset, I remark, that courts will, 
where it can be done, construe limitations into remainders rather 
than executory devises. The policy of this rule is founded in the 
fact, that an executory devise cannot be barred. Loddington vs. 
Kime, 1 Salk. R. 224; 1 Ld. Raym. R. 203; Barnfield et al. vs. 
Wetton, 2 Bos. & Pul. R. 327; Doe vs. Morgan, 3 T. R.763; Pu- 
refoy vs. Rogers, 2 Saund. R. 380. 

It is evident that the testator intended to protect this property 
for the use of his sons and their children; this was the primary 
and leading intention. We have before remarked, that it is the 
duty of the courts to effect the intention, if they can do so consis- 
tently with the rules of law; if they cannot, then it becomes 
their duty to enforce the law; for it is infinitely more important 
that general rules should be maintained, than that the intention of 
one man, in the disposition of his estate, should prevail. It is the 
policy of our law to open restrictions upon the descent of prop- 
erty; it wars with entails; it favours the right of alienation, and 
has no sympathy with a policy whose effect is to cast the capital 
of the State extra commercium. Hence our statute abolishing 


entails. 
It is pretty clear that this testator, in consummating his intention 
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to provide for his sons and their families, supposed that he was, by 
the first limitation in the devise to William, securing the absolute 
property in him and his children; and by the limitation over, he 
intended to vest the absolute property anew in his other heirs, and 
to defeat its descent or appropriation at his death without issue, 
according to the due course of administration. Such intention, 
thus specifically detailed, cannot take effect consistently with the 
law regulating the limitations. If it could take effect at all, it 
would be by making of them an executory devise; for at law a 
fee cannot be limited after a fee. Upon the supposition that we 
have here an executory devise, I have no doubt that the limitation 
over would be void for remoteness, as being opposed to the well 
established rule, that the estate in remainder must take effect within 
twenty-one years and the life or lives of persons in being and 
the term of ordinary gestation. This rule applies as well to exec- 
utory devises as to estates in remainder. If it is void because 
creating a perpetuity, then upon that ground the judgment of this 
Court would be sustained ; for the effect of avoiding the limita- 
tion over would be to vest the fee in William Brantley, and the 
property would be liable to pay his debts. The contingency upon 
which the property passes in remainder is, that William shall “ die 
without having children.” The word having children I think is 
synonymous with leaving children; both words appear to contem- 
plate his death, there being at the time no child or children 72 esse. 
Now, the word children, when found in a devise, is held synony- 
mous with issue ; and the words dying without leaving issue, unac- 
companied by any restrictive expressions or circumstances, import 
an indefinite failure of issue. So also, the words dying without 
leaving children, unaccompanied by any restrictive expressions 
or circumstances, imply a dying without issue generally. In the 
ordinary and proper sense of the word children, it means the im- 
mediate descendants of a person, as contradistinguished from zssue, 
but in its legal signification, as applied to testamentary instruments 
(unless the manifest intention requires a different construction,) it 
is extended to all the descendants, whether mediate or immediate 
of the ancestor. Doe dem. Smith vs. Webber, 1 B. & Ald. R.713; 
Trash vs. Wood, 4 Myl. & Craig R. 324; 6 Reps.17 a; Royle vs. 
Hamilton, 4 Vesey R.437; Doe vs. Cavendish, 4 T. R. 741 note ; 
Radcliffe vs. Buckley 10 Vesey R.201; 1 P. Wills. R, 534; Willes 
R.348; 3 T. R. 484; 5 Mass. 2.500; 1 Mason R, 224. 
It is however to be carefully noted, that when these words are 
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used in a devise, their force is liable to be controlled and their 
meaning restrained, either by expressions in the will itself, or by 
any circumstance extrinsic the gift arising on the face of the will, 
in relation either to the land or the devisee. I do not see in this 
instrument expressions or circumstances in relation to the prop- 
erty or the devisees, which would restrict the generality of the 
meaning of these words. Lewis on Perpetuities, 195, 196, 197. 

It is not my purpose, however, to rest our judgment alone, or 
mainly, upon this ground, for I do not consider this will in the 
light of an executory devise. 

[2.] William Brantley, according to the terms used, we think 
took an estate tail. The words in the antecedent clause, and his 
children, are words of limitation, and not of purchase. According 
to the rules of construction by implication, the subsequent clause, 
that is, the clause which devises the estate over, has a very impor- 
tant bearing upon the antecedent clause. The subsequent clause, 
in the event of his dying without having a child or children, passes 
the fee to the heirs named in the will. This is utterly inconsistent 
with the idea of a fee in the children of William Brantley; “For, 
(to apply the language of Mr. Story in a similar case,) suppose 
William Brantley should have children and they should all die in 
his lifetime, leaving issue, the estate would then, if construed to 
depend upon having children at his death, pass over to the heirs 
named in the will, thus entirely defeating the prior estate to the 
children of William Brantley, although they left issue.” Noone 
can believe, looking at the provisions of this will, that the testator 
intended the devise over to take effect but upon an extinction of 
the issue of his son William ; his issue was the special objects of his 
bounty. Upon the supposition that the children of William took 
a fee, then the testator has made, in the case supposed, no pro- 
vision for his grand-children; they are cut out, and his heirs named 
in the will, already provided for in the will, (and that fact deserves 
consideration in construing this instrument,) are let in to the enjoy- 
ment of the property. To give, then, any just effect to the word 
children, in the original devise as well as the devise over, it must 
be considered as meaning issue or heirs of the body ; and although 
that word in its primary sense, is a descriptio personarum who are 
to take, yet we have already seen that its legal signification is 
often different, and it is made to mean issue or heirs of the body, 
when the structure of the devises and the exigencies of the will 
require it. In Davie vs. Stevens, the devise was of the fee simple 
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and inheritance to W. S., to him and his child or children forever, 
(mark how much like this case, yet stronger for the principle,) and 
if he died before twenty-one years of age, then devise over. 
Lord Mansfield said: ‘ The words child or children are to the full 
as restrictive, as if the testator had said, and if my son die without 
heirs of his body. To give the father an estate in fee would be to 
strike these words out of the will. They must operate to give an 
estate tail, for there were no children born at the time to take an 
immediate estate by purchase. The meaning is the same as if the 
expression had been “to A and his heirs,” that is to say, his children 
or his issue.” Doug. R. 321. 

In Wood vs. Baron, the devise was to the testator’s wife for life, 
and after her death to her daughter A as a place of inheritance, to 
her and her children or issue forever ; and if she should die leaving 
no child or children, then devise over. At the time of making the 
will, A had a child; the court nevertheless held that she took an 
estate tail. In this case, Lord Kenyon held, that if the devise was 
construed to give A a fee simple, the devise over, as an executory 
devise, would be too remote, being after an indefinite failure of 
issue. 1 East. R. 259. 

‘In Seale vs. Barter, the devise was to the testator’s son A and 
his children lawfully begotten, and in default of issue, to his daughter 
B and her children lawfully begotten; and in default of issue, to his 
son and daughter equally between them. At the time of making 
the will the son had no child and the daughter was unmarried. 
The court held that the son took an estate tail. 2 Bos. & Pul. 484. 

In Broadhurst vs. Morris, the devise was to testator’s daughter 
A for life; at her death to her husband for life; at his decease to 
his grand-son W and his children lawfully begotten, forever; but in 
default of such issue, to his grand-son A, his heirs and assigns 
forever. The court held that W took an estate tail. 2 Barn. & 
Adol, R. 1. 

In the case of Parkman vs. James Bowdoin and another, there 
was a devise to A for life, and after her death to her second son 
B and to his lawfully begotten children, in fee simple, forever ; but 
in case he should die without children lawfully begotten, then devise 
over. At the time of making the will, B had nochildren. Judge 
Story, reviewing the authorities and arguing the case upon prin- 
ciple, in one of his ablest opinions, held that B took a fee tail, 
concluding his review of the authorities with the following re- 
marks: “ The strong ground upon which the word children has 
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been construed to be a word of limitation, when there is a devise 
over upon failure of children, is, that otherwise, if there should be 
children born who should die during the lifetime of the parent, 
leaving issue, the latter would not take.” 

These cases, and these considerations, apply to this case with 
commanding force. This case is in its terms almost identical with 
a number of the cases referred to; I deem it unnecessary to point 
out the identity or similitude. There is one feature in this case 
common to a number of the cases which I have adverted to, which 
merits a more serious regard. It is the fact, that William Brant- 
ley and Benjamin H. also, had no child at the time the will was 
made. That fact, aside from any other view of this case, makes 
the antecedent devise to them respectively, an estate tail. It was 
so settled in Wald’s case, in 6 Coke R. 17, and I believe has been 
so held ever since. ‘“ And this difference,” says Lord Coke, “ was 
resolved for good law, that if A devises his lands to B and his 
children or issues, and he hath not any issue at the time of the de- 
vise, that the same is an estate tail; for the intent of the testator 
is manifest and certain, that his children, or issue, should take, 
and as immediate devisees they cannot take, because they are not 
in rerum natura ; and by way of remainder they cannot take, for 
that was not his intent, for the gift is immediate, therefore these 
words shall be taken as words of limitation, scilicet, as much as 
children or issues of his body.” Wild’s case, is this case so far as the 
devise to Brantley is concerned, without regard to the limitation 
over. In Wéld’s case there was no limitation over, here there 
is; and I have endeavoured from the character of that devise over, 
to show that this was an estate tail to Brantley. Aside from that 
limitation over, upon the reasoning of Lord Coke, he took an es- 
tate tail. In Wiéild’s case, there was a precedent life estate, but 
Judge Story ruled, in Parkman vs. Bowdoin et al., that that made 
no difference in the application of the principle. All the reason- 
ing in favour of the decision in Wild’s case that could be well 
adduced, is embraced in the foregoing extract from Coke. I 
should but weaken if I should undertake to enlarge upon it. 
Wild’s case was recognised in the following cases, some of which 
I have already cited. Buffar vs. Bradford, 2 Atk. R. 220; White 
vs. White, Willes R. 348; Wharton vs. Gresham, 2 W. Black. R. 
1083; Cook vs. Cook, 2 Vern. R. 545; Oates vs. Jackson, 7 Mod. 
R. 439; King vs. Melling,1 Vent. R.231; Hughes vs. Sayer, 1 P. 
Wills. R. 534; Davie vs. Stevens. Doug. R. 321; Hodges vs. Mid- 
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dleton, tb. 431; Seale vs. Barter, 2 Bos. §& Pul. R. 485; Broadhurst 
vs. Morris, 2 Barn. & Adolph. R.1; Moore R. 397; 12 East R. 
253, 261; 8 Mass. R. 1 to 41; Cowp. R. 410. 

To sum up the argument, the devise to Brantley is an estate 
tail, because, 

First—There was no child or children of William Brantley in 
esse at the time of making the will, and therefore they could not 
take an immediate estate. 

Secondly—If the children took a fee, then if the children were 
born in the lifetime of William Brantley, and should die, leaving 
issue, in his lifetime, the property would not go to that issue, but 
pass over, which would be manifestly contrary to the intention of 
the testator; it being clearly the will of the testator, that the limi- 
tation over should take effect only upon the extinction of the issue 
of his sons. 

Thirdly—Because if children, in the deyise, is construed to mean 
children living at the death of William Brantley, and not the whole 
class of issue, then the devise over would be defeated if he should 
die leaving children who should afterwards die without issue; in 
that event, the property would descend in due course of adminis- 
tration to the heirs of William’s children, and thus the intention of 
the testator as to the limitation over, would be defeated. 

Fourthly—Because if this will is construed as an executory de- 
vise, the limitation over is void for remoteness. | If it is, it is the 
duty of the Court to construe it, so as to give it effect by way of 
remainder. For these reasons, sustained as I conceive them to be 
by quite sufficient authority, we are of the opinion, that in the 
several devises to William and Benjamin H. Brantley, each took 
an estate tail, with remainder to the heirs named in the will. 

The devise to Benjamin H. and William Brantley jointly, differs 
from the several devises to them which I have been considering, in 
the use of a single word. The joint devise is to them and their 
heirs ; the separate devise is to the devisee and his children. The 
two words in this will mean the same thing, to wit, issue or heirs 
of the body. To prove this, I refer to the reasoning and authori- 
ties already adduced, in the construction of this will. Explaining 
the antecedent limitation by the limitation over, upon the doctrine 
of implication, heirs, in the first, means what child or children 
means in the second instance. The testator gives the property to 
W. and B, and their heirs, but it is to pass over upon their dying, 
both of them, without child or children. In the latter instance we 
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have seen that child or children means issue; the law, therefore, 
implies that the word heirs in the first limitation means issue or 
heirs of the body. The word heirs in a will, primarily imports a 
fee, but its meaning may be restrained, where the effectuating of 
the intention requires it, by subsequent limitations. The legal 
intention in this case requires this restriction; for I have before 
undertaken to demonstrate, that, upon the construction which the 
law places upon the instrument, the intention would be defeated if 
the devisees took a fee. 

In the case of Davie vs. Stevens, Doug. R. 321, the devise was 
to A and his children lawfully begotten, and in default of issue, to 
B and her children lawfully begotten. Lord Mansfield said, “ the 
meaning is the same as if the expression had been, to A and his 
heirs—that is to say his children or his issue”—demonstrating that 
heirs aud children meant the same—that is, tssue or heirs of the body. 
The illustration used by Lord Mansfield, is the case before us. 
The whole matter is illustrated by Mr. Lewis in treating of estates 
by implication, as follows: “ Suppose, for example, land be devised 
to Aand his heirs, but if he dies without heirs of his body, or with- 
out issue, to B. It is true, in terms, that an estate in fee is given 
to A, and a limitation is superadded, which, on the supposition of 
A taking such an estate, can only be good by way of executory 
devise ; and it is also as true, that if A take a fee simple, the exec- 
utory devise must be void, as too remote. But the law regards the 
limitations in question in quite a different light. The testator has 
shown, by limiting over the estate to B on the death of A without 
issue, that A and his isswe were the intended objects of the prece- 
ding gift, and that A was not to have such an estate as the law 
raises under a limitation to a man and his heirs, that is, a fee sim- 
ple. The tssue, and not the heirs, of A being, with him, the objects 
of the gift, the law pays respect to such intention, and decides that 
the purpose may be effected by giving A an estate less than a fee 
simple, and an estate, too, the alienation of which, in bar of the 
issue, requires greater solemnities than the alienation of a fee sim- 
ple. All this is effected by curtailing the estate expressly limited 
to A, from a fee simple to a feetail.” Lewis on Perpetuities, 177, 
178; 9 East R. 382; Cro. Eliz.525; Cro. Jac. 22; 16.290; Willes 
R.1; 1 Jarm. Wills 487; 2 Prest. Estates 504. 

We think, therefore, that the devise to William and Benjamin 
H. stands upon the same footing with the others, and pass upon it 
the same judgment. 
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It only remains for me to add, that if, according to the [3.] 
English law, these parties take an estate tail, it is converted into a 
fee simple by the statute of Georgia. Prince 246. The property 
is theirs, and liable to their debts. Let the judgment below be 
reversed. Le 

Judgment reversed. 





No. 73.—Mary Jackson, and others, plaintiffs in error, vs. Samp- 
son R. Cutreprer, defendant in error. 


[1.] Where a paper writing in the form of a deed of gift, purporting to convey certain 
slaves to a trustee, in trust for the daughter-in-law of the donor and her increase, 
with a covenant of warranty as to the title, the donor reserving to himself a “ life- 
time control and interest’’ in the slaves, was offered in evidence, held, that the 
paper writing was a deed, and not testamentary in its character. 

[2-] To constitute an instrument in the form of a deed of gift a testamentary paper, it is 
requisite that its effect should be made to depend upon the event of the death of 
the donor, as necessary to consummate it. 


Trover. From Warren Superior Court. Tried before Judge 
Sayre. October Term, 1847, 


Upon the trial below, the counsel for the plaintiffs offered in 
evidence, as their title to the slaves the subject of the suit, the fol- 
lowing instrument : 


“ GEORGIA, \ Know all men by these presents, that I, John 
Warren County. ) W. Jackson, of said county and State, for and 
in consideration of the natural love and affection that I have and 
bear to my beloved daughter-in-law, Mary Jackson, and her natu- 
ral increase now begotten and hereafter to be born of Lewis 
Jackson and Mary Jackson his wife, do hereby give, grant, and 
convey unto Lewis Jackson, in trust for my said daughter-in-law, 
Mary Jackson, and her said increase, for their sole use and benefit, 
one negro woman Edy, and her two children Melmon and Duley, 
and all the future increase of said negroes: To have and to hold 
said negroes and their increase, to the said Lewis Jackson, trus- 
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tee, for the sole use and benefit of the said Mary and her increase, 
not subject to the debts or contracts of the said Lewis, trustee as 
aforesaid. And I, the said John W. Jackson, for and in conside- 
ration of the natural love and affection that I have and had to my 
said daughter-in-law, Mary, and her increase as aforesaid, do 
hereby warrant and defend the title and claim of said negroes, 
Edy and Melmon and Dulcy, against the claim of myself and the 
claim of all other persons whatever; hereby reserving to myself 
a life-time control and interest in said negroes. 

“In testimony whereof, I have hereunto set my hand and affixed 
my seal, this the 18th day of December, 1844. 

his 
Joun % W. Jackson.  [L. 8.] 
Test, mark. 
WituiaM Gipson, 
James G. Swain.” 


John W. Jackson, the donor, having departed this life, the 
instrumént was objected to, on the ground that it was testa- 
mentary in its character, and not a deed of conveyance, and that 
the same had not been proved as a will. 

The objection was sustained by the Court below, the Court 
holding, that said instrument was not a deed of conveyance, but 
was testamentary in its character. Whereupon the plaintiffs sub- 
mitted to a nonsuit, with leave to move to set the non suit aside 
and reinstate the case. 

Accordingly the motion was made on the following ground : 

1. Because the Court erred in rejecting the testimony; that the 
said instrument was a deed of conveyance, and not testamentary 
in its character. 

The Court below overruled the motion, and the counsel for the 
plaintiffs excepted, on the following ground : 

1. Because the said instrument was a deed of conveyance, pass- 
ing title out of John W. Jackson at the time of its execution and 
delivery. 

2. Because said paper was not testamentary in its character, 
and no probate of it as a will was necessary to make it evidence. 
It only needed proof as a deed of conveyance. 


Grsson, Tuomas & Jounston, and Cone, for the plaintiffs in 
error. 
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Linton Stepuens, for the defendant in error. 
Messrs. Tuomas & JouNSTON contended : 


That the instrument took effect eo instanti upon its execution, 
with a postponement of possession on the part of the donees. 

It is a deed : first, because it uses words of conveyance in pre- 
senti ; second, it purports to be for a consideration; third, it warrants 
the title ; fourth, it is sealed and delivered ; fifth, it is witnessed 
before a magistrate ; sixth, it conveys absolutely to a trustee for 
certain purposes—lIstly, to the use of the grantor during life, and 
2dly, to the use of the plaintiffs in remainder. 

It is believed that no English authority can be found, previous 
to 1776, wherein a paper purporting to be a deed is held to be a 
will, except either where the words are used, “I give, &c., at my 
death,” or where the courts expressly ruled it a will to give the 
instrument some effect, or where words are used plainly imply- 
ing that the donor did not intend to part with the title till after 
death. ; 

In Thorold vs. Thorold, 1 Phill. Ecl. R. 1, these words are used, 
“do hereby give after my death.” In this case, stress was laid on 
the fact, that it could not operate as a deed because “ tt was not on 
a stamp.”’ 

In Shergold vs. Shergold, Prerog. 1714, property was given by 
deed, says the judge, “to take effect after his (Walter Pope’s) 
death.” 

In Markwick vs. Taylor, ib. 1722, Markwick made a deed of gift 
of all his estates “ after death.” 

In Green vs. Proude, 1 Mod. R. 117, the father did agree to 
give the son so much, and the son did agree to pay such and such 
debts and sums of money, and there were some particular expres- 
sions resembling the form of a will, as that he was sick of body, 
and did give all his goods, chattels &c.; and they gave evidence 
that he intended it for his last will. 

In Rigden vs. Vallier, 2 Vesey R. 252, the bequest being to take 
effect after the payment of funeral expenses, the intention was 
clearly shown. 

In Corp vs. Corp, the instrument being between husband and wife, 
was void asa deed. He gave special directions to his executors 
concerning the paper; it was held to be a will, No principle of 
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law would have recognised it as a deed. Many authorities were 
produced to show, as it had to be declared testamentary or void, 
that it should be declared testamentary. 

In Hester, Ex’r. vs. Young, decided in this Court, 2 Kelly R. 
31, the deed was “I do give &c. after my death.” 

We maintain that it must appear from the instrument, or clear 
evidence dehors, that it was the intention of the writer that death 
was the event to give effect to it, otherwise it is no will. 1 Wills. on 
Executors, 60; Thompson et al. vs. McDonald et al. Dev. & Bat. 
Eq. R. 473; Thompson vs. Brown, 8 Eng. Com. L. R. 262. 


Mr. Stepuens, for the defendant in error, made the following 
points : 

1. A gift cannot take effect in futuro, but must take effect imme- 
diately, or not at all. Either actual possession or the right to pos- 
session, must pass out of the douor at the time of the gift, or it 
can never pass afterwards. 2 Black. Com. 441; 2 Kent. Com. 438. 

2. A remainder either in realty or personalty, must be sup- 
ported by a particular estate created at the same instant, and 
cannot be founded on a reservation to the grantor. 2 Black. Com. 
165 to 169. 

3. All deeds of gift of personal property reserving a trust for 
the benefit of the donor, are void. Stat. 3 Henry, VII Ch. 4; 2 
Black. Com. 441 and note. 

4. Whatever paper purporting to convey or transfer property, 
the maker intends to take effect at his death, and not until then, is 
testamentary in its character. 2 Kelly R. 31, and authorities there 
cited; Jarm. on Wills, 11 et. seq. 


Mr. Cong, in conclusion, contended, 

1, That in order to make a paper testamentary, no power, right, 
interest or estate must pass from the donor to the donee, during 
the lifetime of the donor. 

2. That in construing a written instrument, the court will take 
the whole together, and give effect to every part if possible. 

3. That the instrument under consideration, immediately passed 
the legal estate in the property to the trustee. 

4. That the reserving a lifetime control and interest in the prop- 
erty, was nothing more than a declaration of the uses of the 
property during the life of the donor, and by no means inconsis- 
tent with the previous grant of the legal estate to the trustee. 
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5. That the legal estate having passed to the trustee upon the 
execution of the instrument, was decisive of its character. 1Jarm. 
on Wills, 15, 16, 17, 18}. Attorney General vs. Jones, 5 Price R. 
460; Thompson vs. Brown, 3 Myl. & Keene R. 32. 


By the ‘Court— Warner, J., delivering the opinion. 


The only question presented by the record in this case for our 
consideration and judgment is, whether the paper writing offered 
in evidence by the plaintiff in the Court below, is a deed or a will. 

The Court below ruled that the paper writing was not a [1.] 
deed of conveyance, but testamentary in its character, and rejected 
the evidence; to which decision of the Court below, the plaintiff 
excepted, and now assigns the same for error in this Court. 

What is a will? A will is defined to be the legal declaration of 
a man’s intentions, which he wills to be performed after his death. 
2 Black. Com. 499. 

Was it the intention of the donor John W. Jackson, manifested 
by the instrument itself, that it should not take effect until after his 
death? We think not, for the reason, that a present interest in 
the negroes was conveyed by the donor and vested in the trustee 
for the uses and objects declared by the instrument. 

The donor conveys to the trustee Lewis Jackson, three negroes, 
in trust, for and in consideration of the natural love and affection 
which he had for his daughter-in-law Mary Jackson, and her nat- 
ural increase then begotten and which thereafter might be born: 
The conveyance of the property to Lewis Jackson in trust, is as 
unqualified and absolute as words can make it; and the donor John 
W. Jackson, covenunts to warrant and defend the title to the ne- 
groes so conveyed by him, against the claim of himself and the 
claim of all other persons. The donor then declares the uses and 
the objects for which the property has been conveyed to the trustee, 

The trustee is to have and to hold the negroes and their increase, 
for the sole use and benefit of Mary Jackson and her increase, and 
not to-be subject to his debts or contracts, the donor reserving to 
himself a lifetime control and interest in the negroes. The fee 
simple title to the negroes vested in the trustee at the time of the 
execution of the deed by the donor, for the sole use and benefit of 
Mary Jackson and her increase, to be enjoyed by them after the 
termination of the life estate of the donor. The donor would 
have been estopped in his lifetime, by his covenant contained in the 
VOL. Ill. 73 
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deed, from asserting in himself the fee simple title to the property 
conveyed to the trustee. The instrument of writing mentioned in 
the record, was, in our judgment, operative and binding on the 
donor in his lifetime, to pass the fee simple title to the property 
from himself to the trustee, and vested the same in him for the 
uses and purposes of the trust as declared by the instrument. The 
See simple title to the property irrevocably passed out of the donor, 
which totally forbids the idea of its being a will, for a will is ambu- 
latory until the death of the testator. This case is supposed by 
the Court below to come within the principle of the decision in 
Hester vs. Young, 2 Kelly R. 41. In that case, the donor William 
Womack, gave the property to his son, after his death, and the 
instrument was wholly inoperative until the death of the donor. 

In this case, the donor in his //fetime absolutely conveys the title 
to the property, with a covenant of warranty, to the trustee, de- 
claring the uses and objects of the trusts, one of which is, that the 
donor shall have the use and control of the property during his 
life, the fee simple title to the negroes being vested in the trustee, 
for the sole use of Mary Jackson and her increase. In Hester vs. 
Young, nothing passed from the donor to the donee in the /ifetime 
of the donor, but the title in the donee was to take effect after the 
death of the donor. The two cases are in our judgment clearly 
distinguishable. In the one, a present interest in the property is 
conveyed by the donor to the trustee for certain declared and 
specified objects; the vesting of the paramount title to the negroes 
in the trustee, does not depend on the death of the donor for its 
consummation ; the property is not given to the trustee after the 
death of the donor. In Hester vs. Young, the instrument was en- 
tirely inoperative during the life of the donor, it was ambulatory 
and revocable by him, whereas the donor in this case would have 
been estopped in his lifetime from asserting the paramount title to 
the property in himself ; the only interest which he had in the prop- 
erty was reserved and declared in the trust deed to Jackson the 
trustee. The fee simple title to the negroes vested in the trustee, 
as we have already stated, subject to be enjoyed by Mary Jackson 
and her increase, upon the termination of the life estate of the 
donor. The absolute title of the trustee to the property, was not 
in any way effected by the death of the donor, for the reason that 
its validity by the terms of the instrument, was not made to depend 
on that event. 

[2.] To constitute this instrument a testamentary paper, its effect 
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must be made to depend upon the event of the death of the donor 
as necessary to consummate it, which in our judgment it does not. 
In Glynn vs. Oglander, 4 Eng. Eccl. R. 181, Sir John Nicholl says: 
“Courts of probate have gone considerable lengths to give effect 
to instruments as testamentary, notwithstanding their form, where 
the intention that they should take effect upon death has been mani- 
Jest. But I do not recollect a case (and the learned counsel in 
support of the allegation admits that he is not able to point out 
one,) where a paper not made to depend on that event as necessary to 
give it consummation, has been admitted to probate.” The instru- 
ment offered in evidence by the plaintiff in the Court below, not 
being testamentary in its character, for the reasons already stated, 
we are therefore of the opinion that the Court erred in its judgment 
in so ruling, and in nonsuiting the plaintiff. Let the judgment of 
the Court below be reversed, and the cause reinstated. 
Judgment reversed. 





No. 74.—Tuomas Gisert, plaintiff in error, vs. James THomas 
et al., defendants in error. 


[1.] Equity cases are not embraced in the term “ civil cases,” as used in sec. 1, art, 3, 
of the constitution of 1798. 

[2.] The creditors of D. G., deceased, filed their bill in the Superior Court of Han- 
cock county, against R., as administrator de bonis non, cum testamento annexo 
of said deceased; R. had none of the assets of the estate in his hands, neither was 
there any allegation of non-feasance or mal-feasance; H.,the removed executor, 
and T. G., both of the county of Stewart, were made co-defendants, and were 
charged to have colluded together for the purpose of defrauding the estate while 
under the management of said executor: held, that the bill was properly demur- 
rable for want of privity between the parties, and also on account of the misjoinder 
of the defendants. 


In Equity. Bill and demurrer. From Hancock Superior 
Court. Before Judge Sayre. October Term, 1847. 


The bill in this case alleged, that Darius Gilbert, of the county 
of Hancock, departed this life, leaving a will, and having appointed 
Thomas Gilbert and William M. Hardwick his executors; that 
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Hardwick alone qualified, and was finally removed from the trust 
on account of an alleged waste and mismanagement, and Henry 
Rogers was appointed administrator de bonis non, cum testamento 
. annexo. That the creditors of Darius Gilbert filed their bill in 
equity in the Superior court of the county of Hancock aguinst 
said Rogers as such administrator de bonis non, &c., Hardwick, the 
removed executor, and Thomas Gilbert, who was charged in the 
bill with haVing colluded with Hardwick in the fraudulent waste 
and mismanagement of the estate while in his (Hardwick’s) 
hands, ; 

The bill stated that the creditors. did not know how much of the 
assets had -gone into the hands of Rogers, but charged that most 
of them were in the hands of Hardwick or Gilbert. It was not 
charged or alleged directly, that any of the assets had been 
received by Rogers, or that he was insolvent, or unwilling to dis- 
charge his duty in collecting in the assets for the purpose of being 
administered, or that he was in any wise connected with the alleged 
fraud between the other two defendants. 

Rogers was the only defendant to the bill who resided in the 
county of Hancock ; the other two, Hardwick and Gilbert, resided 
in Stewart county. 

The bill concluded with a prayer for an account, &c. 

At the October Term, 1847, of the Court below, Judge Sayre 
presiding, Gilbert demurred to the bill on the following grounds : 
1. Because the complainants had an adequate remedy at law. 

2. Because the bill was multifarious ; 

3. Because there was no equity in the bill ; 

4. Because there was no privity, as between Gilbert and the 
complainants ; 

5. Because the claims of the complainants are barred by the 
Statute of limitations. 

The demurrer was overruled, and the counsel for Gilbert excepted 
and assigned for error in the judgment below, the grounds of the 
demurrer. 


Eu: H. Baxter and Henry L. Bewnnine, for the plaintiff in 
error. 


Jounston & Tuomas, for the defendants in error. 
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Mr. Baxter submitted the following brief of points and author- 
ities, relied on in behalf of the plaintiff in error : 


The complainants below have a complete and adequate remedy 
at law. Story Eq. Pl. sec. 473; Mitford 123; Cooper Eq. Pl. 
124. 

The bill is multifarious. Story Eq. Pl. sec. 271, note; ib. sec. 
275; Whaley vs. Dawson, 2 Sch. § Lefr. 367, 370, 371; Story Eq. 
Pl. sec. 530, note, p. 305; Pearce vs. Hewitt, 7 Sim. R.471; Butler 
and others vs. Durham, 2 Kelly R. 419; Saxton vs, Davis, 18 Vesey 
R. 80; Salvidge vs. Hyde, 1 Jacobs R. 151; 4 Cowen R. 151, 

There is a want of privity, as between complainants and Thomas 
Gibert, 

There cannot be an executor de son tort after there is a legal 
representative. Walls. on Ez’rs 139, note; Hall vs, Elliott, Peake 
N. P. C. 87. 

An executor de son tort cannot be sued with the administrator. 
Calvert on Parties in Equity, 145; Wills. on Ez’rs, 141, 

A creditor cannot pursue assets in the hands of a debtor, or in 
the possession of any third party, where there is a legal repre- 
sentative, except the representative be insolvent, or refuses to 
collect the assets, or there is collusion between the representative 
and the person holding the assets, Story Eq. Pl. secs. 178, 514, 
227. 

There is no equity in the case, as made in complainants’ bill. 

The facts constituting the equity of the complainants’ case must 
be fully and distinctly set forth, and not left to inference. 1b. secs. 
27, 241; Butler and others vs. Durham, 2 Kelly R. 419. 

A court of equity will not assume jurisdiction unless the case is 
clear. 1 id. 514, 


By the Court.—Lumrxin, J., delivering the opinion. 


One Darius Gilbert of the county of Hancock, died, leaving a 
will, and having appointed Thomas Gilbert and one William M. 
Hardwick his executors. Hardwick alone qualified. Hardwick 
was finally removed from the trust on account of alleged waste and 
mismanagement, and Henry Rogers was appointed administrator 
de bonis non, cum testamento annexo. The creditors of Darius Gil- 
bert filed their bill in the Superior court of Hancock county, 
against Rogers, the present representative, Hardwick, the re- 
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moved executor, and Thomas Gilbert, who is charged in the bill 
with having colluded with Hardwick in the fraudulent waste and 
mismanagement of the estate, while in his (Hardwick’s) hands. 
The bill states that the creditors do not know whether or not Rog- 
ers has any of the effects in his hands, and it does not charge that 
he is insolvent, that he is unwilling to do his duty in collecting in 
the assets for the purpose of being administered, or that he is in 
any wise connected with the alleged fraud between the other two 
defendants. 

To this bill, Thomas Gilbert, one of the defendants, demurred, 
because, 1st, the complainants had ample remedy at law, 2nd, for 
want of jurisdiction, he being a citizen of Stewart county and not 
of Hancock where the bill was filed, 3d, for multifariousness, 
4th, for want of equity. 

The demurrer was overruled, and upon this decision, the bill of 

exceptions is founded. 
[1.] From the view which we have taken of this case, it will not 
be necessary to examine all of these grounds. We are of opinion 
however, that there is equity in the bill, and that chancery would 
assume jurisdiction over the subject matter, if the parties were 
properly before the Court. 

Can Gilbert be brought to Hancock county, and, together with 
Hardwick, be joined with Rogers in this proceeding ? 

In behalf of the plaintiff in error it is contended that he cannot, 
and the stern and imperative language of the constitution of the 
State is invoked, which requires the defendants in all “civil cases,” 
to be sued in the county where they reside. 

The 1st section, 3d article of the constitution of 1798, declares 
that “the judicial powers of this State shall be vested in a Su- 
perior Court and in such inferior jurisdictions as the legislature 
shall from time to time ordain and establish. The Superior court 
shall have exclusive and final jurisdiction in all criminal cases, 
which shall be tried in the county wherein the crime was committed, 
and in all cases respecting the titles to land, which shall be tried in 
the county where the land lies. The Inferior courts shall have 
cognizance of all other civil cases, which shall be tried in the 
county wherein the defendant resides, except in cases of joint 
obligors residing in different counties, which may be commenced 
in either county; but the legislature may by law, to which two- 
thirds of each branch may concur, give concurrent jurisdiction to 
the Superior courts.” Marb. § Crawf. Dig. 27, 28. 
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The question is, is an equity case, a civil case according to the 
true intent and meaning of this clause? No doubt but that the 
language is broad enough to include equity as well as common law 
cases, inasmuch as both branches of jurisdiction fall under the de- 
nomination of civil, in contradistinction from criminal cases. But 
was this the design of the framers of the constitution? We are 
clearly of the opinion that it was not. 

The constitution does not provide for the exercise of any equity 
jurisdiction whatever. It declares, as will be perceived, that “the 
Superior courts shall have exclusive and final jurisdiction in all 
criminal cases, which shall be tried in the county wherein the crime 
was committed ;” “and in all cases respecting titles to land, which 
shall be tried in the county where the land lies.” These provisions 
clearly relate to the common law jurisdiction of those courts, and 
it is thus seen, that with the exception of the power to correct 
errors, to order new trials, and their appellate jurisdiction, the 
only jurisdiction granted by the constitution to the Superior courts 
was in criminal cases and in cases respecting titles toland. 1t granted 
no general jurisdiction in equity cases, and of course made no 
provision for such cases. 

The article proceeds to declare, that the Inferior courts shall have 
cognizance of all other civil cases. Thus, then, under the consti- 
tution of 1798, the Inferior court had exclusive jurisdiction in all 
civil cases excepting those respecting titles to land; and if the 
term “civil cases,” as used in that instrument, embraced equity 
cases, it follows that equity jurisdiction was vested in the Inferior, 
to the exclusion of the Superior courts, an absurdity that no one 
will impute to the authors of the constitution. 

If the constitution had embraced equity cases, no conceivable 
reason can be assigned why a provision was not made for joint 
defendants in equity, similar to that respecting joint obligors, and 
which by subsequent amendments has been extended to indorsers 
as well as co-obligors and joint promissors. The constitution de- 
clares, that the judicial powers of this State shall be vested in a 
Superior Court and in such inferior jurisdictions as the legislature 
shall from time to time ordain and establish. It gives to the gen- 
eral assembly power “to make all Jaws and ordinances which they 
shall deem necessary and proper for the good of the State, which 
shall not be repugnant to the constitution.” 

The term “judicial powers,” embraces all cases, criminal and 
civil, at common law and in equity, and the legislature in regu- 
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lating them, were authorized to make any arrangement of: them 
not repugnant to the constitution. In the exercise of this power 
they vested jurisdiction in equity cases in the Superior courts, 
having previously given those courts concurrent jurisdiction with 
the Inferior courts in all civil cases. 

The equity jurisdiction was created by the Act of 1799. It was 
a special grant, and gave an exclusive jurisdiction. It authorized 
the Superior courts to “ exercise the powers of a court of equity,” 
by such proceedings as were “ usual in such cases.” One of the 
distinguishing characteristics of such a court is, that it calls before 
it all persons within its jurisdiction who have any interest in the 
matter pending before it; without this its jurisdiction cannot be 
exercised. And the argument, that a party residing out of the 
county in which a bill is filed cannot be made a defendant. in that 
suit, seeks to destroy the equity jurisdiction of the Superior courts, 
b subject'ng it to a provision of the constitution which is solely 
applicable to those cases for the trial of which that instrument had 
provided, and in which it had, by an additional provision, obvi- 
ated the difficulty which that provision would have created in cases 
where defendants resided in different counties. 

When it is considered that the grant of equity power or juris- 
diction, was made by the Act of 1799, and that for half a century 
it has been exercised in the manner now objected to; that such 
exercise has been regulated by rules of court made by individual 
judges, and by the collective body of judges assembled in conven- 
tion, the question under consideration would seem to be no longer 
open. 

The case of Grimball § Ross, T. U. P. Charlton R. 175, has been 
cited in opposition to the foregoing construction. It was there 
decided, and we believe rightly, that an equity case was a civil case 
within the provisions of the alleviating law of 1807; and it shows 
that words and phrases are to be interpreted according to their 
collocation, and not their abstract signification. 

The Act of 1807 forbade the courts “to issue any civil process 
or to try any civil cases which had before been sued out, except for 
the trial of the rights of property, and in cases of attachment,” 
&c. Here the intention of the legislature was sweeping, embra- 
cing all civil cases except those specified. The Superior courts 
were then exercising an equity jurisdiction under the Act of 1799. 
The process issued in them was no doubt civil, as contradistin- 
guished from criminal process, and equity cases were consequently 
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within the provisions of the act. This was rendered yet more 
certain by the object and intent of the act, which was “to alleviate 
the condition of debtors,” to relieve them from being sued; and 
no possible reason could be assigned consistent with that inten- 
tion, for distinguishing between suits at law and suits in equity. 
The constitutional question, therefore, remains untouched by this 
adjudication. 

The Judiciary Act of 1799 declares that “ all suits of a civil 
nature, coguizable in the Superior and Inferior courts respectively, 
shall be by petition to the court,” &c. Now, while it is admitted 
that the ex pressions here used are broad enough to include equity 
cases, yet they apply only to common law cases, for the very same 
act provides that equity cases shall be dy dill, &c. 

We deem it unnecessary to press this point further; and if any 
apology were necessary for this extended discussion, it would be 
found in the intrinsic merit of the question now for the first time to 
be solemnly settled by this Court. And I cannot omit, in justice 
to myself, to acknowledge my obligations for the clear conclusions 
to which I have come upon this constitutional point, to the unpub- 
lished argument of one who is justly esteemed by all, as the head 
and ornament of the legal profession in his State, and who, if he 
has failed hitherto to attain the highest reward of his calling in the 
gift of the country, it is conceded by all that it was not because he 
was undeserving of it.* 

We propose now to consider this demurrer aside from the [2.] 
constitution. Asa general rule, creditors cannot sue the debtors 
of an estate, nor can the debtor be made a co-defendant to a bill 
at the instance of a creditor, against the executor, unless there be 
collusion, insolvency, unwillingness to proceed to collect the assets, 
or some other special facts, to warrant it. 1 Vesey R.105; 2 Atk. 
R. 213; 6 Vesey R. 749 et seq.; 9 id. 86, 87; 1 Myl. & Keene R. 
240; Story Eq. Pl. ch. 4, sec. 178, and notes } Cooper Eq. Pi. 175; 
Mit. Eq. Pl. by Jeremy, 158; 1 Johns. Ch. R. 395; 18 Vesey R. 
72; 1 Ves. & Bea. 248; 1 Rose 70; 11 Vesey R. 29, 

Does this bill set forth any circumstance to justify a departure 
from the general principle so well established by such a multi- 
plicity of decisions? It is not pretended that Henry Rogers, the 
present representative, is insolvent, that he has omitted any duty 
which it was incumbent upon him to perform, or that he has com- 





* Hon. J. M. Berrien. 
VOL. Ill, 74 
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bined with the oo-defendants, or either of them, or any body else, 
or been guilty of any improper act whateyer in connexion with 
the estate. Why, then, should the creditors interpose between 
him and his duties and privileges as administrator. They assign 
no reason—none occurs to this Court. 

His honour, Judge Sayre, held, and we think very properly, that 
it was the duty of Rogers to collect whatever assets remained in 
the hands of Hardwick unadministered, and to call not only him 
to account, but all other persons who may have assets of the 
deceased in their possession, not derived bona fide from the exec- 
utor. And bythe Act of 1845, PampAlet p. 15, defining the rights 
and powers of administrators de bonis non, the legislature have made 
it the duty of executors who may have been heretofore removed, 
and who were chargeable to the estate which they represented, 
to account fully with the administrator de bonis non, who may be 
appointed to finish the administration of the estate ; and of course 
this act confers upon the present representative the right to compel 
such account. Nor is there any thing, in the opinion of this Court, 
in Thomas vs. Hardwick which conflicts with this view. We 
maintained there, that the creditor could not be divested, by the 
statute, of the rights which he had acquired under his judgment, 
* especially as the plea did not aver, as it should have done, that the 
defendant had fully administered all of the assets which came to his 
hands, except what he had delivered over to the succeeding administra- 
tor.’ 1 Kelly R. 83. 

So far from deciding that this act was unconstitutional or inop- 
erative, as has been assumed in the present argument, it will be 
seen that there is a strong intimation to the contrary. 

It is insisted on the part of the defendant in error, that wherever 
there is a partial or limited administration which has terminated, 
and there is an existing representation, it is not only the priv- 
ilege but the indispensable duty of the creditors to bring all 
of the representatives before the court, in order that there may be 
a full and complete distribution of the estate. We hold this to be 
a sound position, and one fully sustained by the case cited from 14 
Con. Ch. R. 94, and Calvert on Parties. 

But in the case at bar, it is evident that the object of this bill is 
not of this character. So far from complaining that the present 
representative withholds the assets, it is not alleged that he has 
any. Indeed, to borrow the appropriate figure of counsel, the 
only office of Mr. Rogers seems to Le “to light up the stage and 
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then disappear behind the scenery.” Could he.not demur to the 
bill for want of equity as against him? and if so, is it not apparent 
that he is improperly joined with the other defendants ? 

While we are satisfied that the constitution does not apply to 
equity causes, yet we cannot shut our eyes to the fact which stands 
out so prominently on the face of it, to wit, that the citizen shall 
not be drawn to a distance from the county of his residence to 
litigate among strangers, where it may be very inconvenient, if 
not impossible, to give security on the appeal, and to comply with 
other burdens imposed by the law to enable him to contest his 
rights, unless it is indispensably necessary to enable the court to 
do complete justice. 

Here, so far from any such necessity existing, the very contrary 
appears to us to be true. We believe that we shall do violence 
to the rights of Rogers, who is not in default, and between whom 
and his co-defendants there is no privity, should we retain juris- 
diction over Thomas Gilbert in Hancock county, in the proceeding 
which has been instituted; and for this reason, the judgment below 
must be reversed. 

My brother Benning seems to think, that there is some antago- 
nism between the cases of Thomas vs. Hardwick, 1 Kelly R. 78; 
Crafton vs. Beal, ib. 322, and Broach vs. Walker, 2 id. 428. . After 
the most careful scrutiny and close comparison, we confess that 
our intellectual optics are too dim to discover the conflict. 

In the first, the Court decided that by the common Jaw, “ an ad- 
ministrator de bonis non could not call the representative of the 
deceased executor or administrator to account for any property 
which their testator or intestate may have converted or wasted ;” 
and that “the act of 1845 to define the rights and powers of ad- 
ministrators de bonis non, does not extend to suits brought and 
prosecuted to judgment before its passage.” 

In the second, “ the testator left a will, naming several executors, 
to whom he bequeathed in trust for certain grand-children, a por- 
tion of his estate; one of the executors only qualified, and ge- 
ceiving the trust property, afterwards died intestate before ‘the 
trust thus devolved on him was entirely executed. After his 
death, another of the executors named in the will, came forward 
and qualified within the twelve months provided by the statute.” 
The Court held, that “the last qualified executor was entitled to 
the possession of the wnadministered portion of the trust estate, and 
not the administrator of the deceased executor.” 
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And in the last case, the court maintained that “it is a good 
plea for a defendant who is sued as executor, “ that since the last 
continuance of the cause, his letters testamentary have been re- 
voked” (under the statute on account of the birth of a posthumous 
child,) “and administration committed by the Ordinary to an- 
other, to whom he has delivered over all the goods in his hands.” 

The cases speak for themselves, and need no comment to har- 
monize them. 

Judgment reversed. 





No. 75.—Psaumonps, plaintiff in error, vs. Barkspave, defendant 
in error. 


Motion to dismiss writ of error. 


Mr. Cone, for the defendant in error, moved to dismiss the writ 
of error in this case, on the ground that the security on the appeal 
of Barksdale, was not made a party ; and cited 2 Kelly R. 349, 287, 
409, 440. 


Mr. Reese, for the plaintiff in error. 


PER CURIAM. 


“It is ordered by the Court, that the above cause be dismissed, 
upon the ground of non joinder in the writ of error of the security 
on appeal.” 


Fa 











ABATEMENT. 


1, In a claim case pending in the name of R. & G. B., for 
the use of D. as the administrator of T., B. dies: held 
that the suit abated until the legal representative of T. 
should be made a party. Barker vs. Bethune and another, 


ACTIONS. 


. No action will be maintained to enforce an immoral or 
illegal contract. Howell, adm’r. vs. Fountain and others, 


ACQUITTAL. 


. Before a jury is impaneled in a criminal case, a nolle 
prosequi may be entered at the pleasure of the prose- 
cuting officer; but when once the accused is put on his 
trial, and a jury sworn for that purpose, it is the right 
of the defendant to have them pass upon his case; and 
if, after thus submitted, a nolle prosequi shall be entered 
on the bill of indictment without the consent of the 
prisoner, it amounts to an acquittal. Reynolds vs. The 
Mig eS eT ee 


ADMINISTRATORS, 


. When they may maintain ejectment. See title “ Eject- 
ment.” Carruthers vs. Bailey, - - - ° 


ADMISSIONS. 


. See titles “ Evidence,” and “ Res Gesta.” Carter § Wife 
vs. Buchannon, - . - - 618 to 521 
VOL. Ill. 75 
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INDEX. 
ADVERSE POSSESSION. 


What is “ adverse possession.” See title “ Statute of 
Limitations.” Paschal, adm'r. vs. Davis, - - 


AFFIDAVIT. 


What affidavit of the party appealing is not sufficient 
compliance with the Act of 1842. See title “ Appeals.” 
Gibbons vs. McComb, - ° ‘ ° 


AGENTS. 


In actions against agents, for money voluntarily paid by 
mistake in fact, the true distinction is, where the agent 
has paid the money over to his principal in good faith, 
he is not personally liable; but when he has not paid 
the money over, or before such payment he has notice 
of the mistake, and is required not to pay it, then he is 
personally responsible, although payment to his princi- 
pal may have been made. Lawvs. Nunn, - ° 


In a suit upon an instrument in which the defendants 
promised, “ We, the Trustees of Oakchumpna Academy, 
promise to pay,” &c., they might prove that the plain- 
tiff contracted with them as agents, and that the credit 
was given to their principal; and also, that the plaintiff 
might show by parol, that he contracted with them per- 
sonally, and that he gave credit to them individually. 

Cleaveland vs. Stewart § others, . - - 


AMENDMENTS. 


Omission of bill of particulars, amendable after verdict. 
See title “ Declaration.” Dill & others vs. Jones, - - 


A cayas ad satisfaciendum may be amended so as to 
conform to the judgment or decree of the court, where 
there is a variance in the amount, and also as to the time 
of its return ; as when, by mistake, it is made return- 
able on the third Monday in December, 1838, when it 
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should have been made returnable on the second Mon- 
day in December, 1838. Saunders vs. Smith, adm’r. 
















. The Supreme Court will not interfere with the discre- 
tion of the Superior Courts, in the allowing or disal- 
lowing amendments of process, except in flagrant cases 
of the abuse of such discretion. Jb. - - - 127 













In an action of debt, on a foreign judgment, with a single 
count, the writ is not amendable by inserting a count on 
the original cause of indebtedness on which the judg- 

ment is founded. Latine vs. Clements, adm’r. - - 427 


APPEALS. 














. An affidavit of the party appealing, “ that he is unable 
to give security,” without alleging that his inability is 
“owing to his poverty,” is not a sufficient compliance 
with the Act of 1842. Gibbons vs. McComb, - - 253 








ARREST. 





. A Lieutenant of a company raised under the Act of 
Congress of 11th February, 1847, is not exempt from 
arrest on civil process, under the Act of 1818, which 
exempts the militia of this State from arrest while in 
actual service. McCarthy, Sh’ff. § White vs. Lowther 
§ Parish, - - - - tena Rs. 















ARREST OF JUDGMENT. 






. When the verdict of the jury is regularly returned on 
the indictment, but by the neglect of the clerk is not 
entered on the minutes of the court at the term at which 
it was rendered, this affords no ground for arresting the 
judgment; the court may, at the next succeeding 
term order the verdict of the jury to be entered nunc 
pro tunc. Hall vs. The State, - - - - 23 












- Omission of bill of particulars not good in arrest of 
judgment. See title “ Declaration.” Dill and others vs. 
Jones, - . - - ° ° ‘ 81 
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3. If judgment is entered against joint defendants, when 
one of them is dead at the time, the judgment shall be 
reversed for error as to allof them. Tedlievs. Dill, - 


ASSIGNMENT OF EXECUTION. 
. The transfer of a fiert_facias may be proved by an exem- 
plification of the record of the case, where the assignment 


is set forth as part of the record. Napier vs. Neal, - 


ATTACHMENT. 


An affidavit taken for the issuing of an attachment, 
signed by Daniel Herman and attested by a judicial 
officer, which in its body describes the person sworn as 
Daniel Harman, is a sufficient oath under our attach- 
ment laws. Kahn vs. Herman, - - - 


. An attachment bond which contains the conditions pre- 
scribed by law, and the further condition, that the 
plaintiff shall prosecute his suit with effect at the term to 
which it is returnable, is substantially in conformity with 
the statute, and sufficient to prevent the dismission of 
the attachment. Id. - - - - ° 


. The lien of attachments is created by the levy, and not 
the judgment on attachment; and in all cases of con- 
flicts ketween attachments, the one first served shall be 
first satisfied. McDougald vs. Barnard, - - 


. In a contest between attachments and ordinary suits, it 
is the judgment and not the levy which fixes the lien. Id. 


. A judgment in attachment may be set aside in a court 
of law, upon an issue suggesting fraud or want of con- 
sideration, tendered by a judgment creditor of the 
defendant in attachment. Smith vs. Gettinger & another, 


AUTERFOITS ACQUIT. 


. When the prisoner is put upon his trial, a jury impan- 


eled and sworn for the purpose of trying him, and 
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then a nolle prosequi is entered without his consent, the 
plea of Auterfoits Acquit will bar any subsequent indict- 
ment for the same offence. Reynoldsvs. The State, - 56 








BACK WATER. 





. Under what circumstances an action cannot be main- 
tained for overflowing plaintiff’s land. See title “ Parol 
License.” Sheffield and others vs. Collier, - - 82 







BAIL. 





. A principal having given security on a bail process, 
may avail himself of a want of conformity between the 
amount indorsed on the writ, and the amount sworn to, 
by motion to discharge the bail. Jennings vs. Sledge, - 








. An indorsement on the writ in a bail suit, of an amount 
larger than the sum sworn to, is contrary to the statute, 
and the bail process in such a case is void and the bail 
discharged. Ib. - - - - - 130 







. In affidavit to hold to bail, the affiant swearing that a 
specific sum is due, besides interest, and setting forth the 
date of the note and the time of its maturity ; the amount 
sworn to is the specific sum.and no more. Jd, - 131 







BASTARDY. 






. What necessary to charge in an indictment for this 
offence. See title “ Indictments.” Locke vs. The State, 539 











. What constitutes the offence of bastardy. Ib. - 539 






BILL OF DISCOVERY. 






. Must aver complainant’s inability to prove the facts upon 
which he relies at law, without resort to the conscience 
of the defendant, or show some other ground of equita- 
ble interference with the common law jurisdiction. 
Merchants’ Bank vs. Davis, - - - - 117 






INDEX. 
BILL OF EXCEPTIONS. 


1. General rules concerning. 


2. 


Where the bill of exceptions does not embrace the ma- 
terial facts upon which the judgment of the Court below 
was rendered, and which are indispensably necessary 
to enable this Court to review the judgment of the 
Court below, the writ of error will be dismissed. Cowles 
& Ward vs. Olark, - - - - - 


BILLS OF EXCHANGE. 


. The act of 1823 giving five per cent. damages upon cer- 


tain protested bills of exchange, applies to indorsed 
notes. See title “ Damages.” Howard vs. Central Bank, 


BILL OF PARTICULARS. 


When necessary in common counts. Omission of it 
when cured. See title “ Declaration.’ Dill and others 
vs. Jones, - - -: - - - 


BONDS. 


. Attachment bond containing the conditions prescribed 


by law, and the further condition that the plaintiff shall 
prosecute his suit with effect at the term to which it is re- 
turnable, is a valid bond. See title “Attachments.” Kahn 
vs. Herman, - - - - - - 


. Upon a common law bond there can be but one recov- 
ery, and a former recovery upon the same bond may be 
plead in bar of a subsequent suit. Stephens and others 
vs. Crawford, Gouv’r. - - - - - 


. Official bonds, when not conformable to the statute 


which requires them, although they may be good at 
common law, can only be enforced according to the 
rules of the common law. i - - 
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INDEX. 
CAPIAS AD SATISFACIENDUM. 






. Ca. sa. may issue to enforce a decree in equity for a 
specific sum of money, under the 13th rule of equity 
practice. See title “Decree.” Saunders vs. Smith, Admr. 






. May be amended so as to conform to the judgment or 
decree, where there is a variance in the amount, and 
also as to the time of its return. See title “Amend- 
ment.” Ib, ~ - - - - - 127 













CASES REVIEWED. 


1. The case of Stephens vs. George W. Crawford, Gov’r. for 
the use of Ward, reviewed. Stephens and others vs. Craw- 
Jord, Gov’r, = - - - : - 506 










CHALLENGE OF JURORS. 





. It is a good cause of challenge to a juror by the State, 
in a capital case, if on being sworn upon his voire dire, 
he declares that he has conscientious scruples against 
the infliction of capital punishment. Williams vs. The 

State, - - - - : - - 4657 











. The proper time for challenging, is between the appear- 
ance and swearing of the jurors. Id. - - 458 













. Itis irregular and improper to ask any other questions 
of a juror than those authorized by the statute, with a 
view of ascertaining whether he is objectionable for 
Javour. Ib - : ort. - - 4659 








. A bias or prejudice against crime, is not such as will 
constitute a good challenge for cause. Ib. - © + 459 







CHANCELLOR. 





. In Georgia, the powers of the Chancellor are vested in 
the judge and jury. Hargraves and another vs. Lewis 





INDEX.- 
CHARTERS. 


1. The charter of the Irwinton Bridge Company, is not a 
violation of the 10th section of the 1st article of the 
constitution of the United States, which prohibits the 
States from passing any law impairing the obligation 
of contracts. Young vs. McKenzie, Harrison and others 38 to 40 


COLLATERAL SECURITIES. 


. A note transferred before due, and without notice, as 
collateral security for an existing debt, is not liable, in the 
hands of the transferree, to any of the equities between 
the maker and payee. Gibson et al. vs. Conner, - 


COMMON LAW BONDS. 


. See title “Bonds.” Stephens and othersvs.Crawford, Gov’r. 


CONSTITUTIONAL LAWS. 


. The act of 1837 incorporating the Irwinton Bridge Com- 
pany, for the purpose of erecting a bridge across the 
Chattahoochee river, is constitutional. Young vs. Mc- 
Kenzie, Harrison and others, - - - 38 to 40 


CONSTITUTION OF THE U. S. 5th ARTICLE, 
AMENDMENTS OF. 


. The dth article of the amendments of the constitution of 
the United States, which declares that “ private property 
shall not be taken for public use without just compen- 
sation,” does not create any new principle of restriction, 
on either the National or State governments, which did 
not exist before, but was declaratory of a great common 
law principle applicable to all republican governments, 
which existed anterior to the adoption of the constitu- 
tion of the United States. Young vs. McKenzie, Har- 
rison and others. - - - - - 












INDEX. 
CONSTRUCTION. 










. How statutes should be construed. See title “ Statutes.” 
Ezekiel vs, Dizon, - - - - 152-157 







CON TINUANCES. 










A cause not reached by the court at the time, stands 
over as a case continued. Smith, Admr. and another vs. 
Thompson, - - - - : - 26 










. The improper granting or refusal of a continuance, is 
ground for a writ of error. McDougald vs. The Cen- 
tral Bank, - - - - - - 188 






. Upon a motion for a continuance on account of the ab- 
sence of a material witness, the court may compare the 
facts expected to be proved, with the plea, and decide 
whether or not the testimony is.material. Ib. - - 189 












. The miscarriage of the mail in the transmission of pa- 
pers to the clerk, is no ground for continuing a case, 
unless shown to be from Providential cause. Shackel- 

Jord vs. Hays, - - - - - - 416 






CONTRACTS. 










. Ina contract to pay money, in which it is expressly stip- 
ulated that the instalments shall be paid at specified times, 
and that if any one instalment is not promptly met, the 
whole sum shall be due and payable, time is of the essence 
of the contract, and, if the party agreeing to pay, fails 
to do so, he is not entitled to relief in equity. Sneed 
and another vs. Wiggins and another, - - - 98 
















. A contract made by a plaintiff in execution, with the 
defendant, who is insolvent, to release him from a part of . 
the judgment, in consideration that he will appropriate ; 
the yearly proceeds of his personal labour in payment a 
of the balance, is a valid contract. Merchants’ Bank vs. 
Davis, - - - - - - - 115 
VOL, Il. 76 
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3. A promise made by a plaintiff in execution to a third 
person, that he would not levy his execution upon prop- 
erty bought by that third person from the defendant in 
execution, and upon which its lien attaches, is void for 
want of consideration. Jd. - - - * 


. Courts of justice will not lend their aid to enforce an 
immoral or illegal contract; if it be executed, they will 
not disturb it, but leave the parties where they find 
them. Howell, adm’r. vs. Fountain and others, - 


- No action can be maintained upon a contract growing 
out of an immoral or illegal transaction, when the trans- 
action was not subsequent or collateral, but directly 
connected with the unlawful act. Ib. - - - 


. The Charter of the Insurance Bank of Columbus pre- 
scribes the mode in which contracts shall be executed to 
be binding on the company, namely, that they shall be 
signed by the president and countersigned by the cashier. 
In a suit at the instance of the holder of a bill against 
the indorser, on a bill drawn by himself ag president 
of the said corporation, and in his own favour, he cannot 
object to the regularity of the contract, nor is he pro- 
tected on his indorsement by its want of conformity to 
the statute. McDougald vs. The Central Bank, - 


CONTRIBUTION. 


. There is no contribution between purchasers with war- 
ranty upon good consideration, in succession at different 
times, of different parts of the estate of a mortgagor. 
Cumming vs. Cumming and others. - : - 


CONVEYANCE. 
1, When a conveyance by an insolvent debtor is null and 
void, by the Act of 1818, See title “ Insolvent Debtor.” 


Ezekiel vs. Dizon, . - - . ‘ 


CORPORATIONS. 


1, An incorporated Academy is a private corporation, not- 
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withstanding it may derive its support in part from the 
government. Cleaveland vs. Stewart and others, - 291 
2. A corporation aggregate may file an answer to a bill in 
equity, under its corporate seal. Such answer, how- 
ever, not verified by the oath of some of the corporators 
or agents acquainted with the facts, is not sufficient to 
authorize a dissolution of the injunction. Hemphill 
and others vs. Ruckersville Bank, - - - 444 

















COSTS. 


1. In equity, costs do not always follow the event of the : 
cause. See title “ Equity.” Pearce & Co. vs. Chastain, 230 






. They rest upon the sound discretion of the court, to be 
exercised upon full view of all the merits and circum- 
stances of the case. Ib. . - - - 230 









COURTS OF EQUITY. 










Courts of chancery are clothed with greater amplitude 
of discretionary powers, than courts of law. Johnson 
and others vs. Holt and another, - - - 120 










COURTS. 






1. Courts will not lend their aid to enforce an immoral or 
illegal contract. Howell, Admr. vs. Fountain and others, 178 





CREDITORS. 






. What is the proper remedy of creditors against the trust 
estate of their debtors, when the legal title is in the trus- 
tees. See title “ Trusts.’ Blake vs. Irwin, - - 366 










. Creditors claiming to be subrogated to the husband’s 
rights, as against the property of the wife, have no other 
rights than the husband, who is ¢heir debtor, against such 
property. Sayre vs. Flournoy and others, - - 651 






INDEX. 
CREDITOR’S BILL. 


1. General rule as to creditor’s bill stated. Thurmond and 
others vs. Reese, - - & © “ 


. Creditor may file bill to set aside fraudulent convey- 
ance. Ib, : : - - . ° 


CRIMES. 


. The repeal of the 48th section of the 14th division of the 
penal code of 1833, by the act of 1843, and the change 
therein made as to the mode of selecting jurors in 
criminal cases, does not prevent the trial of an offence 
committed against the old law, inasmuch as the 34th sec- 
tion of the 14th division of the code of 1833, provides that 
“ All crimes and offences committed, shall be prosecuted 
and punished under the laws in force at the time of the 
commission of such crime or offence, notwithstanding 
the repeal of such laws before such trial takes place.” 
Reynolds vs. The State, - - - - 


What degree of insanity excuses from the commission 
of crimes, and what not. See title “ Insanity.” Rob- 
erts vs. The State, - - - - - 


CROSS BILL. 


1, When cross-bill necessary to ‘be filed to set up an award, 
and when an award cannot be used as a defence merely 
to the original bill. See title “ Equity.” Turk vs. 
Turk and others, - - - - - 


DAMAGES. 


. The indorsee of a negotiable promissory note, drawn in 
this State, payable in New York, and returned protested 
for non-payment, is entitled to charge five per cent. 
damages against the indorser, as provided by the act of 
1823 in cases of protested bills of exchange. Howard 
vs. Central Bank, - - - - . 





ee eee 
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DEATH. 





1, A judgment against several defendants, one of them 
being dead at the time, is erroneous, and will be re- 
versed. Tedlie vs. Dill, + - - - 105 










. Where a claim-case is pending, under the provisions of 
our statute, in the name of R. & G. Barker, for the use 
- of A. B, Davis, administrator of Benjamin P. Tarver, 
held that on the death of Davis, the suit abated until the 
legal representative of Tarver was made a party. Bar- 
ker vs. Bethuneand another, - + - - 160 













DECLARATION. 


. A declaration, with the common counts for money had 
and received, and for money paid, laid out and expended, 
without specification by bill of particulars, or otherwise, 
on what account specially it was received or paid out, is 
¢ defective ; but it is such a defect as is amendable; and 
being cured by a verdict, is not good in arrest. Dill and 
others vs. Jones, - - : - - 81 















DECREE. 





1. A decree in equity, in this State, need not recite the 
pleadings and proofs in the cause, as in England. See 
title “ Equity Practice.” Saunders vs. Smith, Admr. - 






2. A decree in an equity cause for a specific sum of money, 
under the 13th rule of equity practice established by 
the judges in convention, under the authority of the act 

of 1821, may be enforced by a capias ad satisfaciendum 

against the defendant. Ib, - - - - 127 












3. Final decree in equity void, unless through the interven- 
tion of a jury. See title “ tind ” Hargraves and 
another vs. Lewis, - - - - 165 










DEFENCE. 





1. When indorser of a note or bill negotiated to the Central 
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Bank is discharged for want of demand and notice, he 
must plead it by way of defence. See title “ Indorser.” 
McDougald vs. The Central Bank,  - - - 


DEMURRER. 


. A bill filed for relief and discovery, in aid of a suit at 


law, is demurrable, unless the complainant avers his ina- 
bility to. prove the facts upon which he relies at law, 
without resort to the conscience of the defendant; or 
show some other ground of equitable interference with 
the common law jurisdiction. Merchants’ Bank vs. Davis, 


DEMURRER AT LAW. 


. A demurrer only admits facts well pleaded, with a view 


to determine their legal sufficiency, and it cannot be 
used as an instrument of evidence in an issue of fact. 


Alexander, Admr. vs. Sutlive,Ez’r. = - - - 


. After a demurrer has been argued and overruled, and 


the time for pleading has elapsed, it is discretionary 
with the court to allow the party then to plead, 1b. - 


. What admitted by a demurrer at law. Id. - : 


DEPUTY SHERIFF. 


. The appointment of a deputy sheriff may be made by 


parol, and the admissions of the principal, his recogni- 
tions of the acts of his deputy, or holding him out to the 
world in any other way as such, would be sufficient evi- 
dence of his appointment. Matthis vs. Pollard. - 


DEVISE. 
. See title “ Estate Tail.” Wiley, Parish aie Co. and oth- 
ers vs. Smith and another, - - . 
DISCOVERY. 


. Where a bill for discovery and injunction, in a case pro- 
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ceeding at law, was held not to be an original bill, &c. 
See title “Equity.” Curran vs. Colbert, : - 


Answer to a bill of discovery must be full and perfect 
to all the material allegations in the bill. See title 
“Equity.” Walker, Ex’r. vs. Walker, - - 


DISCRETIONARY POWERS. 


When Supreme Court will correct the abuse of discre- 
tionary powers by the Superior courts. Johnson and 
others vs. Holt and another, - - - - 


When of courts of chancery and when of courts of law. 
In = - - - - - - 


When the Supreme Court will interfere with the discre- 
tion of the Superior courts in allowing or disallowing 
amendments of process. See title “Amendments.” Saun- 
ders vs. Smith, Admr. - . - - - 


DISTRIBUTIVE SHARE. 


When distributive share of judgment debtor may be 
reached in equity in the hands of the administrator, at 
the suit of the creditor. See title “ Equity.” Sayre vs. 
Flournoy, Admr. and others, - - r ° 


DORMANT JUDGMENTS. 


£. 


If an execution is not barred under the dormant judg- 
ment act at the time it comes into court to claim money, 


_ the statute cannot subsequently attach, pending the liti- 


gation respecting the distribution of the fund. Wiley 
et al. vs. Kelsey etal. - - - “ “ 


DORMANT PARTNER. 


The holder of a promissory note or other instrument, is 
bound to sue a dormant partner of the makers, not gen- 
erally known as such, when notified to do so by the 
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security or indorser, under the act of 26th December, 
1831. Howard vs. Brown, Admr. - a - 


DOWER. 


At common law, the widow has no estate in her hus- 
band’s lands until after assignment, and cannot retain 
possession as against those holding the fee. She has no 
right to tarry in her husband’s house beyond the term 
allowed her as quarantine, and itis not until after 
assignment that she has such a vested estate as to main- 
tain ejectment. Not so in Georgia, so far as the mansion 
house and tenement are concerned—the statute giving her 
these as part of her dower estate—she being in posses- 
sion, may retain it against the heirs or purchasers before 
assignment. Rambo and another vs. Bell, - - 


. When it is not competent to go into evidence that the - 
widow had accepted a provision under her husband’s 
will in lieu of dower. See title “ Evidence. Ib. - 


EJECTMENT. 


. Where there are several demises laid in an action of 
ejectment, one from the grantor and another from the 
grantee of a deed, void under the Statute 32 Henry 
VIIL., Aeld that the plaintiff might recover, though not 
on the demise of the grantee only. Putts vs. Bullard, - 


. The heirs at law may maintain ejectment to recover the 
possession of land against a mere wrong doer. Carru- 
thers vs. Bailey, - - - - - 


. So, the administrator for the payment of debis, or the 
making of distribution. Ib, - - ° . 


EMINENT DOMAIN. 


. The right of eminent domain, or inherentsovereign power, 
gives to the legislature the control of private property 
for the use of the public, provided just compensation 
be made the citizen therefor; and all grantees of land 
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from the State, and their assigns, hold the same under 
this tacit agreement or implied understanding. Young 
vs. Mc Kenzie, Harrison and others, - - - 39 










ENGLISH STATUTES, 










. The English Statute 32 Henry VIII., which declares 
all conveyances made for maintenance void, is of force 
in this State. Pitts vs. Bullard, - - - 17 






EQUITY. 






. A court of equity will not relieve against a judgment 
at law, unless the defendant in the judgment can show 
he had a good defence, of which he was entirely igno- 
rant while the suit at law was pending against him, or 
unless he was prevented from availing himself of his 
defence by fraud or accident, or the act of the adverse 
party, unmixed with negligence or fraud on his part. 
Robbins and another vs. Mount, adm’r. and others, - 78 












. Where a party contracts to pay money by instalments, 
to be paid at specified times, and agrees that if he fail to 
meet promptly any one of the instalments the whole 
sum shall be due and payable, and having failed to pay, 
the plaintiff is proceeding against him for the whole, 
equity will not relieve. Sneed and another vs. Wiggins ; 
and another, - - - - - - 98 2 
















. Where the Superior Court in an equity cause has juris- 
diction over the defendants resident in a different county 
from that in which the suit is brought. See title “ Juris- 
diction”? Merchants’ Bank vs. Davis, - - - 115 










. When equity will not interfere to enforce a lien created 
by statute. See title “ Lien.” Coleman vs. Freeman and 
another, - - + - - - 139 









. Ina bill filed to enjoin the collection of a judgment 
against the surety on a usurious contract, by the prin- 
cipal, an order passed at chambers, before the return 
term of the bill, directing the principal and legal inter- 
est tendered in the bill to be accepted by the plaintiff in 
VOL. II. 77 
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full satisfaction of the judgment, is in the nature of a 
final decree, and void; because the Judge of the Supe- 
rior Court, as chancellor, has no right to pass such an 
order; nor can he decree finally in any cause without 
the intervention of a jury. Hargraves and another vs. 
Lewis,. - - ° ‘ ° » 


. In Georgia, the jury and the judge constitute the chan- 
cellor. Ib. - - - - ° ‘ 


- Toauthorize a court of equity to relieve against a judg- 
ment at Jaw, there must be fraud, surprise, or some 
extraordinary and uncontrollable circumstances, where 
manifest injustice has been done. Pearce § Co. vs. 


Chastain, - : ° ° - ” 


. Courts of equity will be extremely cautious in the exer- 
cise of their acknowledged jurisdiction, to grant relief 
against judgments at law. Jb. - - - 


. Where the subject matter of defence was not, and could 
not by due diligence, be known to the defendant upon 
the trial, it will furnish ground for the interposition of a 
court of equity. Ib, - : : : . 


. Costs do not always in chancery follow the event of the 
cause. They rest in the sound discretion of the court. 
Ib. - - - - . ‘ 


. A bill filed for injunction and discovery, and setting forth 
facts which entitle the complainant to relief in equity, 
and praying for specific relief, is an original bill; and is 
not dismissed by an order taken upon the coming in of 
the answer, that the injunction be dissolved, and the 
answer be read upon the trial of the action at law. 
Curan vs. Colbert, a: ie - - 246 


. The answer of a defendant to a bill of discovery 
must be full and perfect to all the material allegations 
in the bill. A general denial of the matters charged is 
not sufficient; there must be an answer to the sifting 
inquiries upon the general subject ; and whenever there 
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are particular and precise charges, they must be answered 
particularly and precisely, and not in a general manner. 
Walker, ea’r. vs. Walker. - - - - 308 










13. Injunction bills may be amended so as to insert addi- 
tional facts, relating to the same subject matter or con- 
tract, which existed prior to filing the bill, by leave of 
the court, without prejudice to the injunction. Walker 
ex’r. vs. Walker. - - - - - 309 










14. A decree in equity is the proper remedy to enforce the 
vendor’s lien for the unpaid purchase money of lands, 
Mims vs. Macon & Western R. R. Co. - - - 344 









. A dies intestate, leaving a widow and four children, his 
only heirs and next of kin. B, one of the sons, upon 
coming of age, takes possession of the property, and 
manages the same for the benefit of all concerned, ad- 
vancing to the distributees money and property for their 
maintenance, and settlement as they marry or come of 
age. The heirs being all of age, submit the division 
and settlement of the estate to arbitrators, who make an 
award which is acquiesced in and executed. Subse- 
quently, administration is taken out, and a bill filed 
against B to recover the assets. Held, that the submis- 
sion and award could not be set up a defence to the 
original bill; and that the defendant could get relief only 
by a cross bill against the administrator and his co-heirs. 
Turk vs. Turk and others, - - - - 424 















. Any one of several complainants in any injunction bill, 
may verify the statements in it, by affidavit, so as to 
authorize the sanction of the chancellor. Hemphill and 
others vs. Ruckersville Bank. - - - - 443 














17. A corporation aggregate may file an answer to a bill in 
equity, under its corporate seal, but an injunction against. 
a corporation will not be dissolved on the filing such an 
answer, unless the answer is duly verified by the oath 
of some of the corporators or agents, who are ac- 
quainted with the facts stated therein. Id. - - 444 
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18. It is a general rule of practice in courts of equity, to 
dissolve an injunction when the answer of the defend- 
ants had been filed denying all the facts and circum- 
stances upon which the equity of the complainant’s bill 
is based. Id. - - - - - - 


19. General rule as to the right of a creditor to come into 
equity to obtain satisfaction out of the equitable estate 
of his debtor. Thurmond and others vs. Reese. - 


. Creditor may file his bill at once to set aside fraudulent 
conveyances. See title “ Fraudulent Conveyances.” Ib. 


. A court of equity will aid a judgment creditor who has 
pursued his legal remedies to every available extent, to 
reach a distributive share of an estate to which an in- 
solvent debtor is entitled in his own right, in the hands 
of an administrator, held in trust for such judgment 
debtor. Sayre vs. Flournoy, adm’r. and others, . - 


. A court of equity will not compel the husband to reduce 
his wife’s choses in action into possession, so as to defeat 
the wife’s right of survivorship thereto. See title “ Hus- 


band and Wife.” Ib. - - - e . 


. Equity cases are not embraced in the term “civil cases,” 
as used in sect. 1, art. 3 of the constitution of 1798. 
Gilbert vs. Thomas et al. - - - - 


. The creditors of D. G., deceased, filed their bill in the 
Superior court of Hancock county, against R., as admin- 
istrator de bonis non, cum testamento annerxo of said de- 
ceased; R. had none of the assets of the estate in his 
hands, neither was there any allegation of non-feasance 
or mal-feasance; H., the removed executor, and T. G., 
both of the county of Stewart, were made co-defend- 
ants, and were charged to have colluded together for 
the purpose of defrauding the estate while under the 
management of said executor: held, that the bill was 
properly demurrable for want of privity between the 
parties, and also on account of the misjoinder of the 
defendants. Ib, . . - - - 
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EQUITY PRACTICE. 






. Under the act of 1838, authorizing the service of writs, 
tules and orders in equity, by publication, it is neces- 
sary that four months shall elapse between the first and 
the last publication, and that the publications shall also 
be made once in each of four months next preceding 
the term at which the defendant is called upon to plead 
and answer. Smith, adm’r. and another vs. Thompson, 25 










. If a cause is not reached in its order on the docket, by 
the exercise of reasonable diligence on the part of the 
court, the effect is a continuance by the court. Jb. - 26 







. According to the rule of equity practice in this State, 
the decree need not recite the pleadings and proofs in 
the cause, as in England. Saunders vs. Smith, adm’r. 











. Asregards costs. Pearce § Co. vs. Chastain, - > 





# 


5. When injunction bills may be amended, and what de- 
fendant’s answer to a bill of discovery must set forth. 
See Walker, ex’r.vs. Walker, - ae - - 302 







. The affidavit of any one of the complainants verifying 
injunction bill sufficient. Hemphill and others vs. Ruck- 
ersville Bank, - - - - - - 443 f 








. When injunction against a corporation aggregate will 
not be dissolved upon the answer filed under its corpo- 
rate seal. Id, - - - - - 444 













. When an injunction will be dissolved upon defendant’s 
answer. Ib, - - : - - - 445 









ERA. 











. When an indictment alleges the offence to have been 
committed in the year 1846, the court will presume it to 
be in the year of our Lord, 1846. Hall vs. The State, 22 
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ERRORS. 


1. Errors alleged to have been committed by the Superior 
courts prior to the organization of the Supreme Court, 
will not be reviewed by the latter Court. Saunders vs. 
Smith, adm’r. - - . - - - 





ESTATES TAIL. 


1. A testator devises property to his son William and his 
children, (William at the time having no children,) with 
devise over to the heirs named in his will upon William’ s 
dying without having a child or children: held, that Wil- 
liam took an estate tail, with remainder to the heirs 
named in the will. Wéley, Parish & Co. and others vs. 
Smith and another, - - - - - 


2. A testator devises property to his two sons W and B, 
and their heirs, with devise over to the heirs named in 
his will, upon W. and B. dying without child or children: 
held, that the word heir, in the antecedent limitation, is 
synonymous with issue or heirs of the body, and that W. 
and B. took an estate tail, with remainder to the heirs 
named in the will. Jb. + - - - 


3. An estate tail, by the laws of England, is converted into 
a fee simple estate by the statute of Georgia. Jb. - 


ESTOPPEL. 


1. When a party is estopped from denying the record by 
the plea of nul tiel record. See title “ Nul tiel Record.” 
Alexander, adm’r. vs. Sutlive, ex’r. - - - 


EVIDENCE. 


1. Appointment of deputy sheriff may be made by parol. 
The admissions of the sheriff, his recognition of the acts 
of his deputy, or holding him out to the world in any 
other way as such, sufficient evidence of his appoint- 
ment. JMatthis vs. Pollard, - - - - 
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INDEX. 


Where on motion for a continuance the court will com- 
pare the facts expected to be proved with the plea. See 
title “ Continuances.” McDougald vs. The Central Bank, 


A rule is moved against a sheriff by the pufchasers of 
real estate, under execution, calling upon him to show 
cause why immediate possession should not be given. 
He shows for cause, that the widow of the defendant in 
execition is in possession, under a claim of dower. 
Held, that upon the hearing of this rule, it is not compe- 
petent to go into evidence that the widow had accepted 
a provision under her husband’s will in lieu of dower. 
Rambo and another vs. Bell, - - - 


Where receipt for money may be explained by parol 
testimony. See title “ Receipt.” Tarver vs. Rankin, - 


Incompetency of witness on the ground of interest. 
See title “‘ Witnesses.” Adams, adm’r. vs. Barrett, - 


Where parol evidence admissible to prove that a 
written contract between trustees of an Academy and 
a teacher, was made with them as agents or as individ- 
‘uals, &c. See title “ Agents.” Cleaveland vs. Stewart 


and others, - - 


An exemplification of the record of a case under the 
hand and seal of the clerk, exhibiting, among other 
things, the assignment by the plaintiff of the writ of fier 
facias, is admissible in evidence to prove the transfer. 
Napier vs. Neal, - - - i ia 


When former judgment is conclusive as against party 
liable over, and when only prima facie evidence. See 
title “ Notice of Suit.” Ib - - - - 


On an indictment for an assault with intent to commit a 
rape, evidence that the person charged to have been 
injured is in fact a common prostitute, or evidence of 
reputation that she is a woman of ill-fame, may be sub- 
mitted to the jury to impeach her credibility, and dis- 
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prove her statement that the ‘attempt was forcible and 
against her consent. Camp vs. The State, - - 419 


10. The Act of 1838, making the certificates of notaries 
public evidence of the facts stated therein, not only 
makes them prima facie evidence of the non-payment 
of a note, but evidence of notice also, when so stated 
in the certificate under the hand and seal of the notary. 
Walker and others vs. The Bank of Augusta, - - 


. The statement of the notary in his certificate, that he 
had deposited in the post office notices addressed to the 
indorsers at their respective places of abode, held prima 
facie sufficient to make out the plaintiff’s case, without 
stating the particular place to which the notices were 
addressed. Id. - - - - : 


. What res geste and what not. See title “ Res Geste.” 
Carter 5; Wife vs. Buchannon, : - 517, 518 


. The admissions of a third person, from whom title em- 
anates, which affects his interest, made whilst in possession 
of property, or before he parts with title to it, are admis- 
sible in evidence against all who claim under him. Jd. 


. Evidence of possession of a slave, derived from the 
donor, in the father of a young child to whom it is 
alleged it was given, is not of itself proof of a gift, but 
is admissible as proving possession. Ib. - - 


. Evidence that there was a gift from A to B, without 
stating the manner and form of the gift, not admissible 
to prove a gift. 1b. - - - ° . 


. Statements made by a third person in the presence of a 
party, and not contradicted, are admitted with great 
circumspection and caution, but only when the party 
adducing the evidence first proves, that the person to 
whom the statements were made, assented to them either 
expressly or by his silence. Jb, - - - 


17. When A is in possession of property, and being about 
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to make his will, and is in consultation with B about it, 
inquires of B, “what shall I do with Jenny?” (the 
property iu possession,) and B answers, “ you can do 
nothing with Jenny, because I have given her to your daugh- 
ter Esther ;” held, that both the question and the answer 
should be admitted, that the jury may judge of the in- 
tention of A in propounding the question. Jb, - 621 









EXECUTION. 











- Money paid upon an execution in the hands of the 
sheriff or his deputy, discharges the defendant. Matthis 
vs. Pollard. - : - - - . 4 













. Where one assuming to act as the collector, was, on 
the information of the Solicitor General ‘acting as the 
agent of the State, declared to be, by a court of compe- 
tent jurisdiction, exercising the duties of the office with- 
out any warrant or authority, and the money in his 
hands ordered to be paid into the hands of the clerk of 
the Superior Court: he/d, that the Comptroller General, 
as the agent of the State, could not legally issue execu- 
tion against him and his securities as tax collector, for the 
money which he had wrongfully collected and ordered 
to pay out by the judgment of the court. Hartley vs. 
The State, - - - - - - 238 

















EXECUTORS AND ADMINISTRATORS, 






. When a bill is filed against an executor, charging him 
with having wasted the trust funds in his hands, a de- 
cree may be rendered against him individually. Saun- 
ders vs. Smith, adm’r. - . - - - 126 














2. A obtains a judgment quando acciderint against B, the 
administrator of C. D obtains an absolute judgment 
against B, the administrator, for the surplus estate in 
his hands coming to D, as the only heir and distributee 
of C. E, the security of B, upon his administration 
bond, pays off the judgment of D. Held, that A has 
no right to subject this money inthe hands of D, to the 
satisfaction of his judgment quando. Cairns vs. Iverson, 135 

78 










VOL. Ill. 








610 INDEX. 


3. An administrator de honis non, is only entitled to recover 
such goods and chattels of the intestate as remained in 
specie in the hands of the former administrator unad- 
ministered, and capable of being identified as the prop- 
erty of the intestate. Paschal, adm’r. vs. Davis, - 


FORECLOSURE. 

. When third person, not a party to the record, will not be 
permitted to make objections to the foreclosure of a 
mortgage. See title “ Mortgage.” McDougald vs. Hall, 

FRAUD. 


Conveyance by an insolvent debtor null and void, when. 
See title “ Insolvent Debtor.” Ezekiel vs. Dizon, - 


FRAUDULENT CONVEYANCES. 


. The general rule is, that to entitle a creditor to come 
into equity to obtain satisfaction out of the equitable 


estate of his debtor, he should have first pursued his 
legal remedies to every available extent without being 
able to obtain satisfaction; yet he may file his bill at 
once, to set aside fraudulent conveyances made by the 
defendants in execution with the intent to delay, hinder, 
or defraud creditors ; nor is it necessary that there should 
be a return of “no property to be found” upon the 
execution, where the aliunde proof was full, that all the 
effects of the defendants were exhausted, except those 
embraced in the conveyances alleged to be fraudulent. 
Thurmond and others vs. Reese, - - - 


GRANTS. 


. Grantees of land from the State, and their assigns, hold 
the same under the tacit agreement or implied under- 
standing that it may be taken for public use, provided a 
just compensation be made therefor. Young vs. Mc Ken- 
zte, Harrison, and others, - - - - 





INDEX. 
HEIRS. 


. When they may maintain ejectment. See title “ Eject- 
ment.” Carruthers vs. Bailey, - - - - 108 


HUSBAND AND WIFE. 


. Se title “ Wife’s Equity.” Napier and others vs. How- 
ard, - - - - - - 204-205 


. The husband has no interest vested in him in his wife’s 
choses in action until he reduces them into his possession, 
and as a general rule, a court of equity will not compel 
the husband to reduce them into possession, so as to 
defeat the wife’s right of survivorship thereto. Sayre 
vs. Flournoy, adm’r. and others, - - - 


. Creditors of the husband, who claim to be subrogated 
to his rights, as against the property of the wife, have 
no other rights than the husband who is their debtor, 
against such property. 1b, = - - - - 


INDICTMENT. 


. Anindictment accusing the defendant of a misdemeanor, 
specifying that such misdemeanor consists in keeping an 
open tippling house on the Sabbath day contrary to the 
statute, is sufficient. Hall vs. The State, - - 


. An indictment which states the offence in the terms and 
language of the penal code, or so plainly and distinctly 
that the nature of the offence may be easily understood 
by the jury, is sufficient. Camp vs. The State, - 


. The offence of an assault with intent to commit a rape, 
if stated in the language and terms of the penal code 
defining the offence of rape, need not be called in the 
indictment a misdemeanor. Jd. - - - 


. In an indictment under the 26th section, 11th division of 
the penal code, for bastardy, it is necessary to charge 
distinctly that the defendant is the father of the bastard 
child. Locke vs. The State, - - : - 
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5. The facts, that the defendant is the father and that he 
has failed or refused to give the bond in pursuance of 
law, for the education and maintenance of the child, 
constitute the offence. Jé. - - . + 


INDORSER. 


. When indorser cannot object to the regularity of the 
contract upon which his indorsement is made, nor be 
protected by its want of conformity to the statute, &c. 
See title “ Contract.” McDougald vs. The Central Bank, 


. The 26th section of the Central Bank charter, dispens- 
ing with proof of demand and notice in order to charge 
indorsers, applies to suits upon notes payable elsewhere, 
as well as to those payable at that bank. See title “ De- 
mand and Notice.” Ib. : - - - 


. If the indorser of any note or bill which is negotiated 
to the bank, is discharged for want of demand and no- 
tice, it is his duty to plead it by way of defence. Id. - 


. Where indorsers of a promissory note resided in the 
county of Richmond, the one seven and a half and the 
other twelve miles from the city of Augusta, and were 
in the habit of receiving their letters and papers at the 
Augusta post office at least once a week, held, that no- 
tices of the dishonour of a note, deposited in the Au- 
gusta post office, addressed to them, was sufficient to 
make them liable, although there was a post office at 
the Richmond Factory, nearer to them than the office 
at Augusta. Walker and others vs. The Bank of Augusta, 


. When holder of note compelled to sue dormant partner 
of makers, by notice from indorser to sue. Howard vs. 


Brown,adm’r., - e - - ° . 


. Holder has the whole three months within which to sue. 
Ib. . - - - - - - 


INJUNCTION. 


The act of 1811, (Prince, 438,) which declares that “ in 
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all eases of injunctions, they shall be disposed of and a 
decision made at the second term of said court, held in 
and for said county where such suit originated,” means 
the second term after the parties are served, and the 
cause set down for trial. Johnson and others vs. Holt 
and another, ~* - - - - : - 120 













. Bills for injunction may be amended by leave of the 
court, when. See title “ Equity.” Walker, ex’r. vs. 
Walker, - - - - - - 809 










. The affidavit of any one of the complainants verifying 
the statements in an injunction bill, sufficient to author- 
ize its sanction. Hemphill and others vs. Ruckersville 
Bank, - : - - - : - 443 














. Injunction against a corporation aggregate, will not be 
dissolved upon the answer filed under its corporate seal 
alone, and not verified by the affidavit of some of the 
corporators or agents acquainted with the facts. Ib. - 444 






5. As a general rule in equity practice, an injunction will 
be dissolved when the answer of the defendants has 
been filed, denying all the facts and circumstances upon 

which the equity of the complainant’s bill is based. Id. 









INSANITY. 






. If a man has reason sufficient to distinguish between 
right and wrong in relation to a particular act about to 
be committed, he is criminally responsible. An excep- 
tion -to this rule, however, is, where a man has reason 
sufficient to distinguish between right and wrong as to a 
particular act about to be committed, yet in consequence 
of some delusion, the will is overmastered and there is 
no criminal intent, provided the act itself is connected 
with the peculiar delusion under which the prisoner is 
labouring. Roberts vs. The State, - - - 3826 












INSOLVENT DEBTOR. 





1. If an insolvent debtor assigns his property to one or 
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more persons, im ¢rust for a portion of his creditors, to 
the exclusion of the rest, such conveyance is null and 
void by the act of 1818, as against those who are ex- 
cluded. Ezekiel vs. Dizon, - - - - 


INTERNAL IMPROVEMENT ®:. 


. Some general principles asserted respecting the rights 
and remedies of land-holders and stock-holders, citizens 
and corporations, in reference to internal improvements. 
Mims vs. Macon & Western R. R. Co, - : - 


IRWINTON BRIDGE COMPANY. 


. Their charter granted in 1837 declared constitutional. 
See title “ Charters.” Young vs. McKenzie, Harrison 
and others, - - - - - - 


JUDGMENTS. 


. When a judgment at law will be relieved against, in 
equity. See title “ Equity.” Robbins and another vs. 
Mount, adm’r. and others, - - - - 


. When and for what cause a judgment in attachment 
may be set aside in a court of law, at the instance of a 
judgment creditor of the defendant in attachment. 
Smith vs. Gettinger and another, - - - 


. As between attachments and ordinary suits, the judg- 
ment and not the Jevy of the attachment fixes the lien. 
McDougald vs. Barnard, - - - - 


. Where two judgments are obtained in different courts, 
by the same plaintiff against the same defendant, for the 
same cause of action, a satisfaction of either may be 
shown, on motion made for that purpose, in discharge 
of the other. Tarver vs. Rankin, - - - 


. When parol satisfaction of a judgment may be shown, 
though payment was for a less sum than the whole 
amount due, Jd. - - - - . 









INDEX. 






. There must be fraud, surprise, or some extraordinary 
and uncontrollable circumstance, where manifest injus- 
tice has been done, to authorize a court of equity to grant 
relief against a judgment at law. Pearce & Co. vs. 
Chastain, - - - - - - 229 











. The relation of principal and surety continues after 
judgment against them. Curan vs. Colbert’ - - 250 














. With notice to a security, or other party liable over, of 
the first suit, the judgment therein is conclusive against 

him; without such notice, it is prima facie evidence 

only of liability. Napier vs. Neal, - - - 301 











. Debt on foreign judgment with a single count, not 
amendable by inserting a count on the original cause of 
indebtednes on which the judgment is founded. Latine 
vs. Clements, adm’r. - - - - - 427 











. An action will lie against an administrator with the will 
annexed, in Georgia, on a judgment obtained in Vir- 
ginia, against an executor. Ib. - - - 428 






JUDGMENT LIEN. 











. If A buy land from B, and pay down the entire consid- 
eration or purchase money, and take an unconditional 

bond for titles, and there is nothing more for him to do 

in order to consummate the contract, B isa mere naked : 
trustee, and the legal estate vests in A; if not under the 

27 Henry VIII., commonly called the Statute of Uses, 

yet it comes within sec. 10 of the 29 Charles IL., chap. 

3, on an execution and judgment against A at law. 

Pitts vs. Bullard, : - ° ° é 10 














JUDGMENT QUANDO. 






. When plaintiff in a judgment against an administrator 
quando acciderint has no right to subject money recoy- 
ered from a security of the administrator, upon an 
absolute judgment against the administrator, to his 
judgment quando. See title “ Executors and Adminis- 
trators.” Cairns vs. Iverson, - : - - 135 







INDEX. 
JUDGMENT SUPREME COURT. 


. Construction of in the case of Collins vs. The Central 
Bank of Georgia and others, with regard to the amount 
which claimants as bill holders were entitled to, who 
purchased from the original holder, after they had been 
filed, and after the rendition of said judgment. Griffin 
vs. The Central Bank and others, - - ° 


JUDGE’S CHARGE. 


. It is error to charge the jury upon an assumption of 
facts not proven. See title “ Jury.” Paschal, adm’r. vs. 
Davis, - - - - - ° 


JUSTICES’ COURT EXECUTIONS. 


. Before levy upon land and negroes, must have the re- 
turn of no other personal property, or that the defend- 
ant being in possession pointed out the land and negroes. 
Hopkins vs. Burch, - - - - ° 


. When such entries have been omitted, they may be made 
nunc pro tunc by the officer who made the levy. Jd. - 


JURISDICTION OF SUPREME COURT. 


. The power of reviewing all the decisions, interlocutory 
and final, of the Superior courts, even those depending 
upon mere discretion, of right belongs to the Supreme 
Court ; yet it will not interfere to correct the abuse of 
discretionary power, unless it has been exercised in an 
illegal, unjust, or arbitrary manner. Johnson and others 
vs. Holt and another, - - - - ° 


JURISDICTION. 


. Anexecution owned by persons residing in one county 
is levied upon land in another, and a claim interposed, 
The Superior court of the county where the land lies, 
has jurisdiction over the plaintiffs residing out of that 
county, in equity, in consequence of the pendency of 
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the claim, in a proper case made. Merchants’ Bank vs. 
Davis, . - - - - - i15 






JURY. 






. When the court charged the jury on an assumption of 
facts which did not exist, as where the court told the 
jury they might look into the facts to ascertain whether 
there had been a distribution of an intestate’s property, 
when there was xo evidence of any such distribution: 
held, that such a charge to the jury was erroneous. 
Paschal, adm’r. vs. Davis, - - - - 261 














. Challenge of jurors. Williams vs. The State, 






LEVY. 






. Where dismission of levy upon principal’s property, by 
plaintiff, releases the security. See title “ Security.” 
Curan vs. Colbert, - . - - - 248 









LIEN. 





. Where a statute creates a specific lien in favour of 
masons and carpenters, on buildings erected by them, 
and also gives them a specific remedy for the enforce- 
ment of such lien, a court of equity has no jurisdiction 
to enforce it, unless there be some impediment or diffi- 
culty charged to exist, which would render the remedy 
given by the statute unavailable. Coleman vs. Freeman 
and another, - - - - - - 139 












Pitts vs. Bullard, 





. See title “ Judgment Lien.” 








. Lien of attachments created by the Jevy, and not by the 
judgment. McDougald vs. Barnard, - - - 172 







4. As‘between attachments, the first served has the priority 
of lien. Ib. - - . - - - 172 
VOL. Il. 79 
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. As between attachments and ordinary suifs, the judg- 
ment and not the /evy fixes the lien. Jd. - - 


. Lien of vendor. See title “ Vendor’s Lien.” Mims vs. 
Macon & Western R. R. Co. + > - - 


LIMITATIONS, STATUTE OF. 


. Courts of equity usually act in obedience and in anal- 
ogy to the Statutes of limitations, in cases where it 
would not be unjust and inequitable to do so. McDon- 
ald vs. Sims and others, - - - - 


. Lapse of time, is no bar to cases of express trust created 
by deed or will, where proceedings are instituted within 
a reasonable time, and there is no doubt either as to the 
origin or the existence of the trust. Jb, - - 


LOST OFFICE PAPERS. 


¢ 


. Notice of motion to establish office papers, alleged to be 
lost, unnecessary. See title “ Notice.” Saunders vs. 


Smith, - - - : * . a 


MAIL MISCARRIAGE. 


. Miscarriage of the mail, in the transmission of papers 
to the clerk, no ground for continuance, &c. Shackel- 
Jord vs. Hays, - - - - - 


MISDEMEANOR. 


. Indictment for an assault with intent to commit a rape, 
need not denominate the offence a misdemeanor. 


Camp vs. The State, - - - ‘ r 


MISJOINDER. % 


. For misjoinder of defendants in equity, see title 
“« Equity.” Gilbert vs. Thomas et al., os i - 









INDEX. 
MISNOMER. 









. Harman for Herman, held not to be a misnomer. See 
title “ Attachments.” Kahn vs. Herman, - - 269 







MONEY PAID. 






- When money is voluntarily paid by a tax-collector to a 
county Treasurer, by mistake, and which was not 
intended to be received by the latter as belonging to the 
county, an action lies by the former to recover it back, 
especially when it does not appear that the money has 

ever been paid over to the county. Lawvs.Nunn, - 92 














MORTGAGE, 






. Where a third person, who is not a party to the record, 
will not be permitted to make objections to the foreclo- 
sure of a mortgage, under our statute, until he has been 
regularly made a party by the judgment of the court. 
McDougald vs. Hall, - ~ - - - 175 












MORTGAGEE. 






. A mortgagee cannot enforce his mortgage against the 
property of a subsequent purchaser, as long as there is 
other property of the mortgagor remaining, sufficient 
to satisfy the mortgage debt. He can resort to the 
property sold only for what remains unpaid of his claim, 
after the other mortgage estate is exhausted. Cumming 
vs. Cumming and others, - - - - 468 















NEW TRIAL. 






. In all applications for a new trial in the Superior court, 
a brief of the testimony in the cause must be filed by 
thé\party applying for such new trial, under the revision 
and approval of the court, at the term of the court at 
which the application is made, in conformity to the 61st 
rule of practice. Petty and others vs. Mahaffy, - 220 
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. Where the presiding judge has refused a new trial, 
moved for upon the ground of a finding contrary to evi- 
dence, the Supremec ourt will interfere, and grant a 
new trial only in cases that are strong and unequivocal. 
Roberts vs. The State, - - - - 


. A new trial will not be granted upon the ground of 
newly discovered evidence, unless due diligence has 
been used to procure it on trial, nor will a new trial be 
granted if the newly discovered testimony is only cu- 
mulative. Jd. - - - - - 


NOLLE PROSEQUI. 
. Before a jury is impaneled in a criminal case, a nolle 
prosequi may be entered at the pleasure of the prose- 


cuting officer. Reynolds vs. The State, - - 


. When entry of a nolle prosequi amounts to an acquittal 
of the prisoner. See title “ Acguzttal.” Ib. - - 


NON-JOINDER. 


. Where writ of error will be dismissed on account of the 


non-joinder, in the writ of error, of the security on ap- 
peal. Psalmonds vs. Barksdale, - « ‘ 


NOTARIES PUBLIC. 


. Their certificates prima facie evidence of the non-pay- 
ment of a note, and of the notice also, when so stated 
therein. Walker and others vs. The Bank of Augusta, 


. What statement in Notary’s certificate sufficient to make 
out plaintiff’s case. Id. - : . . 


NOTES, BILLS, &c. 

. 
. The certificates of Notaries public, prima facie evidence ~ 
of the non-payment of a note, and of the notice also, 
when sostated therein. 1d. - - - : 
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. See further as to notice to indorsers through the post 
office. Id. - : - - - 494, 495 


. Holder of note compelled to sue dormant partner of ma- 
kers, by notice from indorser or security to sue, when. 


Howard vs. Brown, adm’r. . - - - §27 


. When party held to bethe holder of a note. I. - 528 


. Holder has the whole three months within which to sue. 


Pot « : ‘ : é ‘ - 529 


NOTICE AND DEMAND. 


. The 26th section of the Central Bank charter, dispensing 
with proof of demand and notice in order to charge 
indorsers, applies to suits upon notes payable elsewhere, 
as well as to those payable at that bank. McDougald 
vs. T'he Central Bank, - - - - 191 


- How indorser of note or bill fegotiated to the Central 
Bank, discharged for want of demand and notice, to 
avail himself of it. See title “ Indorser.” Ib. - 192 


NOTICE. 


. When a note is transferred as collateral security not 
affected by notice, the holder is not subject to the equi- 
ties between the maker and payee. See title “ Prom- 
tssory Notes.” Gibson et al vs. Conner, - - 48 


. Where a purchaser of land, without notice of any fraud 
or defect in the title, purchases from one affected with 
notice, the former will be protected. Truluck and others. 
vs. Peeples and others, - - - - - 448 


. Sowhere a purchaser with notice, purchases from one 
without notice, the purchaser with notice will be pro- 
tected, for otherwise a bona fide purchaser might be 
deprived of the benefit of selling his property for its _ 
full value. Id. - - - - - 448 





INDEX. 
NOTICE OF DISHONOUR. 


. Where deposit of notices of dishonour of a note in a 
post office, when there is another post office nearer to 
the residence of the defendants, held sufficient to charge 
them. Walker and others vs. The Bank of Augusta, - 


NOTICE TO SUE. 


. Where holder bound to sue dormant partner of the ma- 
kers, not generally known as such, when notified by the 
security to sue. See title “ Dormant Partner.” How- 
ard vs. Brown, adm’r. - - - - 


. A judgment was recovered against the plaintiff as a sub- 
sequent indorser, and was settled by him, by giving a 
new note and agreeing to pay the attorney’s commis- 
sions upon the judgment, which was to be kept open as 
alien therefor. In a suit upon the old note, by the plain- 
tiff, against a prior indorser, it was held, that the plaintiff 
became the holder thereof eo instanti upon his settlement 
of the judgment, so as to be affected by notice to sue 
the makers, notwithstanding the attorney’s commissions 
remained unpaid, and the judgment continued open to 
secure them. Id. - . - ° “ 


. Notice was given to the holder to sue the maker, but 
before the expiration of the three months allowed by 
the statute, the maker removed out of the State, so that 
no suit could be instituted against him; held, that the 
holder has the whole three months allowed by the stat- 
ute within which to sue, and that the removal of the 
maker was at the risk of the indorser, and not of the 
holder. Jd. - - - - - - 


NOTICE OF MOTION. 


. Notice is not indispensably necessary to be given, of a 
motion to the court, to establish copies of office papers 
alleged to be lost or destroyed, under the 20th rule of 
practice established by the judges in convention, under 
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the authority of the act of 1821. Saunders vs. Smith, . 
adm’r. - - - - « - 127 







NOTICE OF SUIT. 






. It is not necessary to give notice of the first suit, in or- 
der to recover over against the security, or other party 
ultimately liable; with notice, the former judgment 
is conclusive ; without it, prima facie evidence ouly of 

liability. Napier vs. Neal, - - : - 301 








NUDUM PACTUM. 










. When contract void for want of consideration. See 
title “ Contract.” Merchants’ Bank vs. Davis, - 115 






NUL TIEL RECORD. 










. In a sci. fa. to make parties, the defendant, by demur- 
ring to being made a party, on the ground that the suit 
set out in the record has abated, admits the existence of 
the action, and is estopped, by the judgment overruling 
* the demurrer, from denying the record. Alexander, 
adm’r. vs. Sutlive, ex’r. - - - - 30 










OFFICIAL BONDS. 






1. See title “ Bonds.” Stephens and others vs. Crawford, 
Gov’r. - : : : . - - 416 














e PAROL AGREEMENT. 


1. When parol agreement is a good answer to trespass for 
overflowing the plaintiff’s land. See title “ Parol Li- 
cense.” Sheffield and others vs. Collier, - - 85 






PAROL LICENSE. 










. A and B were joint tenants of a lotof land. No parti 
tion had been made between them. It was understood, 
however, that A should have the East, and B the West 
end of the tract. B agreed that A might erect a mill 
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on his (A’s) half, and cut as much timber off the West 
half, and overflow as much of the land, as might be 
necessary for that purpose. Afterwards B sold to C, 
the latter having agreed expressly with A, to abide by 
these stipulations, which B exacted of him before he 
could consent to sell. After the dam was partly con- 
structed, and timbers collected for building the mill, 
C sold to D, who shortly thereafter notified A to discon- 
tinue the work; and upon his refusal, brought his 
action of trespass for the overflowing of his land by the 
back-water. Held, that under the circumstances the 
action could not be maintained, and that the original 
parol agreement could not be revoked, after it had been 
executed at the defendant’s expense. Sheffield and 
others vs. Collier, - - - - - 


PARTIES. 


. Where the suit abates on the death of the usee, &c. 
See title “ Abatement,” “ Death.” Barker vs. Bethune 
and another - - - - - - 


. How a third person may be made a party to foreclosure 
of a mortgage, &c. See title “ Mortgage.” McDou- 
gald vs. Hall, - - : ° * ‘ 


PAYMENT. 


. Where money paid upon an execution discharges the 
defendant.” See title ‘‘ Execution.” Matthis vs. Pol- 
lard, - - - - - - e@° 


. When agent is liable for money voluntarily paid him by 
mistake in fact, and which he may have paid over to 
his principal, with notice of the mistake. See title 
“ Agents.” Law vs. Nunn, - - ahs ° 


PLEADING. 


. After a demurrer has been argued and overruled, and 
the defendant has permitted the time for pleading to 
elapse, the court may in its discretion refuse him leave, 
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unless satisfied that it is necessary to attain justice, and 
that the application is not for delay and vexation. 
Alexander, adm’r. vs. Sutlive, ex’r, - - - 30 










. What are words of description. See title “‘ Promissory 
Notes.” Cleaveland vs. Stewart and others, - - 292 







. When an indictment is sufficient. See title “ Indict- 
ment.” Camp vs. The State, - - - - 418 










. When indictment for an assault with intent to commit a 
rape, need not allege the offence to be a misdemeanor. 
Ib. - - - - - - - 419 










PLEADING IN EQUITY. 










. When an award cannot be set up as a defence to the 
original bill, and when a ‘cross bill is necessary. See 
title “ Equity.” Turk vs. Turk and others, - - 424 






PRACTICE. 









. Where miscarriage of the mail no ground for continu- 
ance. See title “ Mail Miscarriage.” Shackelford vs. 
Hays, - - - - - - 416 






. Omission of bill of particulars amendable after verdict. 
See title “ Declaration.” Dill and others vs. Jones, - 81 










. Such omission not good in arrest of judgment. Jb. - 81 





4. Ca. sa., in what cases amendable. See title “ Amend- 
ments.” Saunders vs. Smith, adm’r. - - - 127 








. Discretion of Superior courts in allowing or disallow- 
ing amendments. Jb, - - : - 127 






. When writ not amendable by inserting count on origi- 
nal cause of indebtedness, &c. Latine vs. Clements, 














. When verdict returned, but not entered upon the min- 
utes, may at the succeeding term be entered nunc pro 
tunc. Hall vs. The State, - - - - (23 
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8. Judgment entered against joint defendants, one being 


9. 


dead at the time, will be arrested, Tedlie vs. Dill, - 


When and how, brief of the testimony in motions for 
new trial to be filed. Petty and others vs. Mahaffy, - 


10. Notice of motion to establish copies of office papers, not 


11. 


indispensably necessary. Saunders vs. Smith, adm’r. - 


A cause not reached at the term, stands over as a case 
continued. Smith,adm’r. and another vs. Thompson, - 


. The improper granting or refusing a continuance, is 


ground for a writ of error. McDougald vs. The Cen- 
tral Bank, - - . - me - 


. Answer in equity of corporation aggregate, how made 


and how verified. Hemphill and others vs. Ruckersville 
Bank, - - - - - - - 


PRINCIPAL AND SURETY. 


. The relation of principal and surety, continues after 


judgment in favour of the creditor, against both princi- 
pal and surety. Curan vs. Colbert, - - - 


. Where surety discharged by act of the creditor which 


injures him or increases his risk, &c. See title “ Sure- 
ties.’ Brown vs. Ex’rs of Riggins, - - - 


Dismissal of levy against principal’s property, sufficient 
to pay the debt, discharges the surety. 1b. - - 


PRIVATE PROPERTY. 


. Not to be taken for public use without just compensa- 


1, 


tion. Seetitle“ Eminent Domain.” Young vs. McKen- 
zte, Harrison and others, - . ° . 


PROMISSORY NOTES. 


A note in the hands of a holder for a valuable consid- 








INDEX. 









eration, transferred before due, and without notice of 
any equities between the maker and the payee, as col- 
lateral security for an existing debt, is not liable to the 
equities between the maker and the payee. Gibson et 
al. vs. Conner, - - - - - - 48 













. In a suit upon an instrument in which the defendants 
promised, “ We the Trustees of Oakchumpna Academy, 
promise to pay,” &c., he/d, that they were personally 
liable, and the words “ Trustees of,” &c., are merely 
words of description. Cleaveland vs. Stewart and others, 







RAPE. 











. Indictment for an assault with intent to commit a rape, 
need not denominate the offence a misdemeanor. Camp 
vs. The State, - - - - - 419 










- On such an indictment, evidence that the person charged 
to have been injured is in fact a common prostitute, or 
evidence of reputation that she is a woman of ill fame, 
is admissible to impeach her credibility, &e. Ib. - 419 







RECEIPT. 






. A receipt for money may be explained by parol testi- 
mony, when there has been imposition practised by the 
giving of it, and any facts may be proved at law, which 
if true, would entitle the party to relief in equity. Tar- 
ver vs. Rankin, - - . - - 215 












REMEDIES. 






. Where a statute creates a lien, and provides a specific 
remedy for its enforcement, equity will not interfere to 
enforce it, unless there be some impediment or difficulty 
shown to exist. See title “ Lien.” Coleman vs. Freeman 
and another, - : - - : - 139 











RES GESTAE. 






. Res geste are the circumstances, acts and declarations 
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ia 


which grow out of the main fact, are contemporaneous 
with it, and serve toillustrate its character. Carter and 


Wife vs. Buchannon, - - : - - 


Declarations of a party, to be admitted as part of the 
res geste, must be at the time of the transaction they are 
intended to explain; must be calculated to unfold its 
nature and quality, and must harmonize withit. Id. - 


Declarations of the donor, made on the evening of the 
same day on which the alleged gift was made, but after 
it was made, going to show that there was a gift, and 
the manner of it, are not admissible as parts of the res 


gestae. Ib. - - ° . . 
SATISFACTION. 


A satisfaction of one of several judgments, between the 
same parties for the same cause, may be shown on mo- 
tion in discharge of the others. Tarver vs. Rankin, - 


Parol satisfaction of a judgment may be shown, even 
when the payment was for a less sum than the whole 
amount due, provided it was actually received and ac- 
cepted in full discharge of said judgment. Id. : 


SERVICE BY PUBLICATION. 


In the service of writs, rules and orders in equity, by 
publication, under the act of 1838, four months must 
elapse between the first and last publications. Such 
publications must also be made once in each of the four 
months next preceding the term at which the defendant 
is called upon to plead and answer. Smith, adm'r. and 
another vs. Thompson, - : - . - 


SETTLEMENT. 


When and what provision will be made by a court of 
equity in favour of the wife and children, out of property 
coming to the husband in right of the wife, as against 
judgment creditors of the husband. See title “ Wife's 
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25 


Equity.” Napier and others vs. Howard, - - 204-205 
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SHERIFF. 







. The sheriff is liable for money collected by his deputy, 
no matter how the execution under which it is paid, 
comes into his hands. Ib. - - - - 3 















SPECIFIC PERFORMANCE. 





. When time is of the essence of the contract. See title 
“‘ Contract. Sneed and another vs. Wiggins and another, 98 








STATUTES. 


. The act of 1837 incorporating the Irwinton Bridge 
Company is constitutional. Young vs. McKenzie, Har- 
rison aad others, - . - - - 38-40 









. Statutes enacted in favour of corporations or particular 
persons, and in derogation of common right, are to be 
construed strictly. Id. : - - - 40 










. In construing a statute, the intention of the legislature 
is a fit and proper subject of inquiry. That intention, 
however, is to be collected from the act itself, and other 

acts upon the same matter. Ezekiel vs. Dizon, - 182 








. When the language of a statute is clear, direct and posi- 
tive, leading to no absurd results, and affording a suita- 
ble, if not a sufficient remedy for an existing evil, courts 
should be governed by the obvious meaning and import 

of its terms. dé. - - - - - 157 













STATUTE OF LIMITATIONS. 











. Where an administratrix, in her individual capacity, 
sold a negro belonging to the estate of an intestate, and 
delivered possession thereof to the purchaser: held, 
that the possession of the purchaser was adverse to the 
title of the legal representative of the intestate’s estate ; 
and that the Statute of limimitations would protect the 
purchaser. Paschal, adm’r. vs. Davis, - - 262 
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SUPREME COURT. 


. The Supreme court will correct the abuse of discre- 
tionary power by the Superior courts. Johnson and 
others vs. Holt and another, - - - - 


. Courts of equity being clothed with greater amplitude 
of discretion than courts of common law, a court of 
errors will interfere more sparingly with the exercise 
of discretionary powers of the former than the latter, 
notwithstanding the duties of both are discharged by 
the same incumbent, in Georgia. Jb. - - - 


. The Supreme court will not review judgments and 
decrees rendered by the Superior courts in the State, 
for alleged error committed prior to its organization. 
Saunders vs. Smith, adm’r. - - - - 


SURETIES. 


. The dismission of a levy, and the release of the prop- 
erty of principal levied upon, by a creditor having 
judgment against principal and surety, without the 
privity of the surety, discharges him. Curan vs. Col- 
bert, - - - - - : - 


. Any act of the creditor, after judgment against princi- 
pal and surety, which injures the surety or increases his 
risk, or exposes him to liability, will discharge him. 
Brown vs. Ex’rs. of Riggins, - - - - 


. Where the creditor has judgment against both princi- 
pal and surety, and dismisses a levy against the property 
of the principal, sufficient to pay the debt, the surety is 
discharged. Id. - - - : - 


. May compel holder to sue dormant partner of princi- 
pals, by notice under the Act of 1831. Howard vs. 
Brown, adm’r. - - - - - - 


. Under what circumstances party ruled to be the holder. 
Ib. - - - - - - - 
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. Holder has the whole three months within which to sue. 
eae ; : . = ; - 529 











TAX COLLECTOR. 






- When removed upon quo warranto, after having col- 
lected a portion of the taxes, which was ordered under 
the judgment upon the guo warranto, to be paid to the 
clerk of the Superior court, an execution issued against 
him and his securities as ¢az collector by the Comptroller 
General, is illegal. Hartley vs. The State, - - 238 











TESTAMENTARY INSTRUMENTS. 






. The proper test to determine the character of an instru- 
ment, whether testamentary or not, is, Does the legal 
estate in the property which is the subject of disposition, 
pass by it? Cumming vs. Cumming and others, - 484 







. Instruments purporting to be deeds, using words of con- 
veyance in presenti, founded on a good consideration, 
warranting the title, sealed and delivered in the presence 
of two witnesses, one of whom is a justice of the Inferior 
court, conveying absolutely to trustees, 1st, for the use 
of the grantor during her life, and 2d, for the use of 
certain relations in remainder, are deeds, and not testa- 
mentary papers. Ib, - - - - - 485 














TESTAMENTARY PAPERS. 











. Where a paper writing in the form of a deed of gift, 
purporting to convey certain slaves to a trustee, in 
trust for the daughter-in-law of the donor and her 
increase, with a covenant of warranty as to the title, 
the donor reserving to himself a “ life-time control and 
interest ” in the slaves, was offered in evidence, held, 
that the paper writing was a deed, and not testamentary 
in its character. Jackson and others vs. Culpepper, - 6573 









. Toconstitute an instrument in the form of a deed of 
gift a testamentary paper, it is requisite that its effect 
should be made to depend upon the event of the death 
of the donor, as necessary to consummate it, Id, - 6574 






INDEX. 
TIME. 


1. Where time is of the essence of the contract. See title 
“Contract.” Sneed and another vs. Wiggins and another, 


TIPPLING HOUSES. 


. When an indictment accuses the defendant of a misde- 
meanor, and then specifies that such misdemeanor con- 
sists in keeping an open tippling house on the Sabbath 
day, contrary to the statute, the accusation of the offence 
in the indictment is sufficient under the provisions of the 
penal code, Hail vs. The State, - - . 


. When the statute declares, “ Any person who shall be ° 
guilty of keeping open ¢ippling houses on the Sabbath 
day,” the keeping open a tippling house on the Sabbath 
day, is a violation of the statute. Jd. - - ~ 


. The keeping open a tippling house on the Sabbath day 
is indictable and punishable, without proof that the de- 
fendant sold liquor, or that the same was a nuisance, or 
hurtful to the neighbourhood, or to the religion or mor- 
als thereof; the offence consists in keeping open the 
doors of the tippling shop on the Sabbath day. Ib, - 


TRIAL. © 


. When cases in injunction shall be set down for trial. 
See title “ Injunction.” Johnson and others vs. Holt and 
another, - ° . . . i 


TRUSTS. 


. Where property held under an implied 'trust is liable at 
law to levy and sale under execution against cestui que 
trust. See title “ Judgment Lien.” Pitts vs. Bullard, 


. When property vested in trustees for the use of the 
husband during his life, he to have the entire possession, 
to erercise reasonable ownership over the same, and to alter 
and change the same by and with the consent of the trus- 
tees, provided it was for the benefit and advantage ‘of 
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the trust estate; but if the wife sutvived the husband, 
she was to have the entire use during her natural life with 
power to dispose by will of one half, and in the event 
of offspring between them, the whole estate to vest in said 
child or children; the trustees to have the right*at any 
time ¢o re-settle the property, with the consent of both 
husband and wife, which was afterwards done so far as 
to allow the wife the right to dispose of a moiety of said 
estate, in any event; and at the death of the husband, 
he surviving the wife, and there being no offspring, the 
trust to cease, and the legal to unite with the equitable 
estate, and descend to the heirs at law of the husband: 
Held, that the legal title remained in the trustees, and 
that the equitable interest of the husband in the prop- 
erty, was not liable to be seized and sold by the sheriff, 
under an execution at law, and that the proper remedy 
for the creditors was in a court of equity. Blake vs. 
Irwin, - : - - - - 


USURY. 


. If usury is paid by a surety to the contract, cognizant to 
its being usurious, he cannot recover the usurious inter- 
est from his principal. Hargraves and another vs. Lewis, 


VENDOR’S LIEN. 


. The lien of the vendor of real estate, attaches for the 
purchase money against the vendee, and all persons 
claiming as volunteers or with notice, under him. Mims 
vs. Macon § Western R. R. Co. . - -- 


. The vendor’s lien applies to lands, the title to which 
has been transferred by operation of Jaw, under our 
rail road and other corporation charters, as well as to 
voluntary sales by the party himself. Id. - - 


. There is no fixed rule as to what amounts to a waiver ; 


each case must be determined by its own circumstances. 
Ib. : - - - - - - 


. Even the taking of security for the purchase money, is 
not conclusive evidence that the lien is waived. Ib, - 
VOL. I. | 81 
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. The vendor’s lien is not extinguished by the acceptance 
of the certificate of deposit of the cashier of the cor- 
poration, for the valuation of his land as assessed by the 
commissioners ; provided the money is not paid when 
called fory owing to the insolvency of the company. Id, 


. A decree in equity, for the sale of the land, is the proper 
remedy to enforce the lien. Jb. . - - 


VENDOR AND PURCHASER. 


. Purchaser of land without notice, from vendor affected 
with noticé, protected. See title “ Notice.” Truluck 
and others vs. Peeples and others, - - - 


. So purchaser with notice, from vendor who purchased 
without notice, is protected. Ib. : - - 


VERDICT. 


. Omission of dill of particulars is cured by verdict. See 
title “ Declaration.’ Dili and others vs. Jones, ~ 


WIFE’S EQUITY. 


. Where a judgment creditor comes into a court of equity, 
and asks its assistance to have appropriated to the pay- 
ment of his debt against the husband, property to 
which the husband may be entitled in right of his wife, 
under the will of her grandfather, in the hands of trus- 
tees appointed by the testator; adequate provision must 
first be made for the support and maintenance of the 
wife and children, if any. Napier and others vs. Howard, 


. What will be considered adequate provision for that 
purpose, must depend on the circumstances of the case 
and the condition of the parties ; the court ought to be 
liberal, and may appropriate the whole, or part of the 
property, for the benefit of the wife and children, as it 
may deem equitable and just. Jb. - - : 


WILLS. 


. Where a testator, by his will, bequeaths certain property 
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to trustees, in trust for his son, and his wife and his four 
children then living, and to any child or children which 
the testator’s said son may hereafter have born, for the 
use of, support and maintenance of the testator’s said 
son and his family ; and for the support, education and 
settlement of the said children of testator’s son; held, 
that it was the intention of testator to include after-born 
children of his son, as well as those living at the testa- 
tor’s death. Held, also, that testator’s son and his wife 
were entitled to the use and benefit of two shares of the 
property bequeathed, for their maintenance and support, 
and that each of the children of testator’s son was 
entitled to one share of the property as a settlement, on 
arriving at the age of twenty-one years, or when the 
females should marry, liable to refund the proportion 
of their respective shares, in the event there should be 
after-born children. Jd. - - . - 201 



























What are, and what are not, testamentary papers. See 
title “« Testamentary Instruments.” Cumming vs. Cum- 
ming and others, - - - - 484, 485 











What creates an estate tail by the laws of England. 
See title “ Estate Tail.” Wiley, Parish & Co. and oth- 
ers vs. Smith and another, - - - - 556 










When instrument a will, and when not. See title 
“ Testamentary Papers.” Jackson and others vs. Cul- 
pepper, ‘ : : - - - 573 . 





WITNESS. 










The true test of the interest of a witness is, that he will 
either gain or lose by the direct and legal operation and 
effect of the judgment, or that the record will be legal 
evidence for or against him in some other action. It 
must be a present, certain, and vested interest, and not an 
interest uncertain, remote, or contingent. Howard vs. 
Brown, adm’r. - - - - - - 627 

















If the interest be of a doubtful nature, the objection 
goes to the credit of the witness, and not to his compe- 


tency. Ib. - . . . . ~ ae 
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3. To render a witness incompetent on the ground of 
interest, it must be shown that he will either gain or 
lose by the direct legal operation and effect of the judg- 
ment, or that the record will be legal evidence for or 
against him in some other action. Adams, adm’r. vs. 
Barrett, - ° i é “ * 


. The interest to exclude a witness, must be a present, 
certain and vested interest, and not an interest uncer- 
tain, remote, or contingent. Ib. - ° 4 


A witness is always presumed to be competent, and the 
burden of proof to show his incompetency, is on the 
objecting party. Ib. - : - - : 


. Where a witness entered into a covenant to guaranty 
and protect the title to certain land against mortgages, 
judgments, or legal liabilities, which could operate as a 
lien or incumbrance on said Jand, it was held, that it was 
incumbent on the party objecting to the competency of 
the witness, to show affirmatively, that there was actually 
in existence, at the time of the trial, some mortgage, 
judgment, or legal liability, which could operate as a 
lien, or incumbrance, in order to exclude the witness on 
the ground of interest. Jb. - - - , 


WRIT OF. ERROR. 


. Writ of error will be dismissed if bill of exceptions do 
not set forth the material facts upon which the judgment 
below was rendered. See title “ Bills of Exceptions.” 
Cowles & Ward vs. Clark, - . - - 


. The security on appeal not having been made a party, the 
writ of error dismissed. («) Psalmonds vs. Barksdale, 


But see act of General Assembly of 1847, dispensing 
with the making of parties to writs of error, any person 
or persons not a party to the original cause. - - 


. Writ of error will lie for the improper granting or refu- 
sal of a continuance. McDougald vs. The Central Bank, 
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4, General rules concerning, 


5. Writ of error dismissed on the ground of non-joinder of 
the security on appeal. Psalmonds vs. Barksdale,  - 





ERRATA. 


In page 7, 10th line from top, for 29th Henry VIII, read “27th 
Henry, VIII.” 

In page 17, 15th line from top, fur executione, read “ executioni.” 

In page 18, 18th line from top, for dormit, read “ dormitur.” 

In page 21, 8th line from top, for delivering, read “ delivered.” 

In page 36, 15th line from top, for as, read “ was.” 

In page 69, 19th line from top, for case, read “ cases.” 

In page 78, 26th line from top for another, read “ any other.” 

From page 192 to 206 inclusive, for DeLanney, read “ DeLau- 
ney,” wherever the name occurs. 

In page 217, in head note to Petty and others vs. Mahaffy for Su- 
preme Court, read “ Superior Court.” 

In page 230, 3d line from top, for return, read, “ retain.” 

In page 437, 12th line from top, for bonds, read “ lands.” 

In page 447, 26th line from top, for drawee, read “ drawer.” 

In page 460, last line, for condition, read “ consideration.” 

In page 492, 4th line from top, for were, read “ where.” 

In page 515, 23d line from top, for complete, read “ incomplete.” 

In page 541, 3d line from bottom, strike out “ thereon.” 








